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Indian Police Act, 1860 was enacted by British Government after the Mutiny of 
1857 to rule and suppress Indians. This pre-independence police were used as a 
tool to supress civil rights and liberties of native Indians and freedom fighters. 
The majority of our Constitution makers were freedom fighters who had been 
subjected to police atrocities during their freedom struggle. Hence, they framed 
the constitution with these experiences in back of mind. They understood that 
citizens need to be protected against the excesses of police related 
mechanisations. As a result, the Indian Constitution explicitly has provisions 
which protect the Civil Liberties of citizens against police atrocities in the form 
of “Fundamental Rights” which are enshrined under Part III of The Indian 
Constitution. But even after independence, The Police is the under the control of 
political class.Till today the Indian political class maintained the Indian police 
with a “government centric” stance as opposed to a “public centric” one so, the 
mantle was taken by the judiciary to safe guard the civil rights and liberties of 
Indian citizens.  
KEYWORDS: Indian Police, Civil liberties, Indian Constitution, Fundamental 
Rights.  
 

I. Introduction: 
Indian Police Act, 1860 was enacted by British Government after the 

Mutiny of 1857 to suit their needs, i.e. to rule and suppress Indians. This Act 
continues to govern police forces to this day in many states of India despite far-
reaching changes in governance and India’s transition from being a colonized 
and suppressed nation to a free and sovereign republic.All the higher police 
officers in the Indian Police were directly appointed by the British Colonizers. 
and used as a tool to rule India.Indian police during pre-independence era, had 
acted as no less than slaves of British rulers by denying Indians not only basic 
civil liberties but at times, committing massacres to uphold the British rule. 

Per the Anarchical and Revolutionary Crimes Act of 1919, the massacre 
of Jallianwala Bagh, Amritsar Punjab, was where more than 1000 civilians 
were killed and more than 1500 were injured. The massacre was directed and 
led by Brigadier-General Reginald Edward Harry Dyer1. During the Non-
Cooperation movement at Chauri Chaura, (U.P) while dispersing the crowed, 
Police fired and killed 3 people2. 246 people including women and children 
were killed by police during Khilafat agitation,andsimilarmassive violence 
occurred at Neemuchana in Alwar state3, The death of Lala Lajpat Raioccurred 
because of police Lathicharged against the peaceful procession against the 
Simon Commission in Lahore4. The aforementioned are just a few, illustrative 
examples of police brutality. There are countless examples of whippingthe 
Sattyagrahis’, lathi charge, open fire, custodial torture, use of third degreeforce, 
and many more barbaric acts committed by the Police during British Rule an 
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evident of violation of civil liberties. There was extensive criticism of the police 
not only for the failure to perform their duties but also for the growing public 
sentiment that the police are against the best interest of the citizens. 

The majority of our Constitution makers were freedom fighters who had 
been subjected to police atrocities during their freedom struggle. Hence,they 
framed the constitution with these experiences in back of mind.Theyunderstood 
that citizens need to be protected against the excesses of police related 
mechanisations. As a result, the Indian Constitution explicitly has provisions 
which protect the Civil Liberties of citizens against police atrocities in the form 
of “Fundamental Rights” which are enshrined under Part III of The Indian 
Constitution. 

II. Constitutional Safeguards against atrocities by Police: 
A. Right against Self-Incrimination in India:  

Article 20(3) states that,“No person accused of any offence shall be 
compelled to be a witness against himself”.  

Prohibition against self-incrimination is undoubtedly one of the 
cardinal principles of criminal law and the main objective of this 
prohibition (Article 20(3)) is to protect the accused from unnecessary 
police harassment and tortures.  

The Article 20(3) guarantee is further codified under Sections 
1615, 1626, 1637 and 1648 of the Criminal Procedure Code, 1973 and such 
guarantees are also present in statutes pre-dating the Constitution in the 
form of Section 259 and Section 2610 of the Indian Evidence Act, 
1872. Additionally, India has also, without any reservations, ratified the 
International Covenant on Civil and Political Rights which under Article 
14 provides for the right against self-incrimination “in full equality”. 

The extent of the right against self-incrimination was fully 
recognized by the Supreme Court in, Nandini Satpathy v. P L Dani11. In 
this case, the court relied on Miranda v. Arizona12, to extend the embargo 
against compulsion in testimony to the investigation stage as well. 
Further, the judgment recognises that compulsion may come in many 
forms i.e. not just by way of physical torture, but also in the form of 
psychic pressure or a coercive atmosphere. Most importantly, the decision 
holds the right under Article 20(3) and under the Criminal Procedure 
Code to be co-terminus in their protection. Thus, such strong language 
used by Nandini Satpathy was merely one step behind holding that 
provisions enabling the admissibility of confessions recorded by the 
police would be unconstitutional.  

B. Protection of Life and Personal Liberty: 
Article 21 is an iconic,highly appreciated and pivotal provision of 

the Indian Constitution. In the Constituent Assembly dealing with this 
Article, Shri ChimanlaChakkubhai Shah stated that, “the right conferred 
by Article 15is the most fundamental of the Fundamental Rights in this 
chapter, because it is the right which relates to life and personal liberty 
without which all other rights will be meaningless. Therefore it is 
necessary that in defining this right, we must make it clear and explicit as 
to what it is that we want to confer and not put in restrictions upon the 
exercise of that right which make it useless or nugatory” He further stated 
that, “…in reviewing legislation, the court will have the power to see not 
only that the procedure is followed, namely, that the warrant is in 
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accordance with law or that the signature and the seal are there, but it has 
also the power to see that the substantive provision of law are fair and just 
and not unreasonable or oppressive or capricious or arbitrary” “ He further 
adds : “ The word ‘liberty’ that we have used, we have added the word 
‘personal’ and made it ‘personal liberty’ to make it clear that this article 
does not refer to any kind of liberty of contract or anything of that kind, 
but relates only to life and liberty of person.”13 

In interpreting Article 21 and under judicial activism, the Indian 
judiciary has created new doctrines and new dimensions. In this process 
the frontiers of Article 21 are still expanding and its new dimensions are 
still being explored by the judiciary. This expansion of Article 21 by 
judiciary is reforming and expanding Indian Police Administration. 
Among all different Human Rights, Fundamental Rights, and Legal 
Rights, “Right to life and personal liberty” is an inexhaustible source of 
all Civil Liberties, and police are bound to protect life and liberty of 
citizens as well as non-citizens while performing their duties.14 

The Scope of Article 21 was expanded multi dimensionally after 
Maneka Gandhi v. Union of India.15 In this case Supreme Court 
interpreted the expression ‘personal liberty’ under Article 21 with the 
widest amplitude, covering a variety of rights. While dealing with the 
phrase “procedure established by the law” the court stated that, “the 
procedure prescribed by law has to be fair, just and reasonable, not 
fanciful, oppressive or arbitrary.” This judgement not only changed the 
Constitutional law in India but also remarkably started as transformation 
in the functioning of the Indian police administration. 

Today police authorities are obligated to even take medical care of 
person who is under police custody16. A speedy trial which is not 
specified under Fundamental rights nor in Criminal procedure code is now 
not only part of the fundamental right to life and liberty guaranteed and 
preserved under Article 21,17 but also applicable from the stage of police 
investigation.Any inordinate delay in police investigation can equally 
attract the rule of speedy trial18. In Kharak Singh v. State of U. P.19 
Supreme Court declared that, “domiciliary visit by the Police without the 
authority of law, was held to be violative of Article 21, assuming that a 
right to privacy was a fundamental right. In State of Punjab v. Baldev 
Singh20 , Supreme Court stated that, “It is a basic right of a female to be 
treated with decency and proper dignity and the search of women by a 
person other than a female officer is violative of Article 21. In Kishore 
Singh v. State of Rajastan21, Supreme Court moved further and directed 
the Government to take necessary steps to educate the police to inculcate a 
respect for humanity. In Sheela Barse v. State of Maharashtra22, it was 
held that torture and maltreatment of woman in police custody is violative 
of Article 21. Further, female suspects should be kept in separate police 
lock-ups and should be guarded by female constables. In State of 
Maharashtra v. Christian Community of Welfare Council of India23, 
Supreme Court issued directions to the State Governments preventing the 
police from arresting a lady without the presence of a lady constable and 
in no case, after sunset and before sun-rise.24In, Prem Shanker v. Delhi 
Administration25, V.R. KrishnaIyer, J. stated that, “Handcuffing is prima 
facie inhuman and, therefore, unreasonable, is over harsh and at the first 
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blush, arbitrary”. Absent fair procedure and objective monitoring to inflict 
"irons" is to resort to zoological strategies repugnant to Article 21.In 
People’s Union for Civil Liberties v. Union of India26, the court held that a 
fake encounter by the police is violative of Article 21. If it is proven that 
the person has been killed by the police in a fake encounter, the State may 
be directed to pay compensation to impacted parties. Additionally, in such 
cases, the doctrine of sovereign immunity does not apply. As these 
examples shows, there are thousands of judgements where the judiciary 
has reformed police function in the protection of Civil liberty of person 
under Article 21 of the Indian Constitution. 

C. Protection against Arrest & Detention: 
Article 22 of the Indian Constitution is one of the most debated 

Article under Constituent Assembly debates. The Indian constitution is the 
only constitution in the word which explicitly provides safe guards to 
citizens against arrest and detention by the State. As most of our 
constitution makers were freedom fighters they had first-hand experience 
of police brutality and misuse of power under the India Police Act 1861. 
They prudently provided constitutional safeguards against arrest and 
detention made by the State, hence introducing these provisions as a part 
of Fundamental Rights in Indian Constitution. 

Clause (1) and (2) of Article 22 ensures following four safeguards 
for a person who is arrested: (a) He is not to be detained in custody 
without being informed,as soon as may be, of the grounds of his arrest.27 
(b) He shall not be denied the right to consult, and to be defended by, a 
legal practitioner of his choice.28 (c) A person detained in custody is to be 
produced before the nearest magistrate within a period of 24 hours of his 
arrest excluding the time necessary for the journey from the place of arrest 
to the magistrate’s court.29 (d) No such person is to be detained in custody 
beyond this period without the authority of a magistrate.30 In dealing with 
this in State of Madhya Pradesh v. Shobharam,31 Supreme Court stated 
that, “in other words, a person’s personal liberty cannot be curtailed by 
arrest without informing him, as soon as is possible, why he is arrested.” 
Failure to inform the person arrested of the reasons for his arrest would 
entitled him to be released.32 In 1973 section 304(1) was added in 
Criminal Procedure Code, and in 1976 under 42nd Constitutional 
amendment Article 39A was added under Indian Constitution. All these 
amendments along with Article 21 gave new dimension to Article 22 (2) 
where the State is absolutely bound to provide a legal practitioner.33 
Similarly it is absolutely mandatory for the policing authority to produce 
an arrested person before a magistrate within 24 hours of his arrest to 
apply judicial mind.34 But these safeguards are not available to alien 
enemies or to any person arrested under any law providing preventive 
detention.35 

D. Constitutional Safeguard against Preventive Detention: 
The second part of Article 22 deals with “Preventive Detention” 

under Article 22(4)36, (5)37, (6)38& (7).39 These provisions were criticized 
by many constitutional framers stating that it violates individual basic 
Civil Liberties. In this respect Shri Mahavir Tyagi apposed this provision 
by quoting one Urdu couplet in constituent assembly which says: “‘Kas 
rahehainapniminquaron se halqajalka’. That is really, what we are doing. 



Online International Interdisciplinary Research Journal, {Bi-Monthly}, ISSN 2249-9598, Volume-08, Sept 2018 Special Issue (02) 

 

 
w w w . o i i r j . o r g                      I S S N  2 2 4 9 - 9 5 9 8 

 
Page 116 

We are making it easy, convenient and legal for the future Governments 
to detain us”40 Again Shri Mahavir Tyagi mentioned that, “I may assure 
Dr. Ambedkar that, although the British Government did not give him this 
privilege, the Constitution he is making with his own hands will give him 
that privilege in his life-time. There will come a day when they will be 
detained under the provisions of the very same clauses which they are 
making, (Interruption). Then they will realise their mistake. It is all safe as 
long as the House is sitting and the Members are sitting on these Benches. 
But then let us not make provisions which will be applied against us very 
soon. There might come a time when these very clauses which we are now 
considering will be used freely by a Government against its political 
opponents.”41 But against this,the opposition  answered:Shrimati G. 
Durgabai in support of Dr. B. R. Ambedkar for introducing this provision 
said, “I have heard the honourable Members who were the enthusiastic 
champions of individual freedom and individual liberty, even to the extent 
of placing the exigencies of individual liberty above the exigencies of the 
State, describing this article as the Crown of all our failures. Sir, the 
question before us is this, whether the exigencies of the freedom of 
individuals or the exigencies of the State is more important. When it 
comes to a question of shaking the very foundations of the State, which 
State stands not for the freedom of one individual but of several 
individuals, I yield the first place to the State…. My friends who spoke 
here have criticised the power that is being exercised in the matter of 
arrest and detentions. But they have not examined the position when this 
power is to be exercised, and under what circumstances. The power is to 
be exercised only in cases when the individual tampers with the public 
order, as is mentioned in Concurrent List or with the Defence Services of 
the country……This new article 15A introduced by Dr. Ambedkar is a 
very happy compromise. Think of the 1818 Regulation which had no time 
limit at all. Thereafter came the Public Security Acts of the various 
provinces. Now the Board has been introduced in this new article. The 
Board has got to go through these cases. Also, in no case is the detention 
to go beyond three months, and if it has to exceed, then the Board has got 
to report. The Court has got to examine the papers and representations 
made by the Executive, very carefully. Dr. Ambedkar has very ably 
explained the limitations and the restrictions over this power” 42A similar 
view was expressed by Supreme Court in Francis Coralie Mullin v The 
Administrator, Union of India43 as, “the purpose of preventive detention is 
not to punish an individual for any wrong done by him, but to curtail his 
liberty, with a view to pre-empt him from indulging in conduct injurious 
to the society”. In A. K. Roy v. Union of India44, Supreme Court ruled that, 
“A person preventively detained is not convicted of any crime and, 
therefore, only minimal restrictions ought to be placed on him consistent 
with the effectiveness of his detention. The basic commitments of the 
Constitution are to foster human dignity and the well-being of the people. 
The Court has, therefore, stressed upon the government to afford all 
reasonable facilities to the detenus for an existence consistent with human 
dignity. The detenus must be segregated from the ordinary convicts and 
kept in a separate part of the place of detention; they should be permitted 
to wear their own clothes, eat their own food, have interviews with their 
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family members at least once a week and have reading and writing 
materials according to their reasonable requirements”.  

All these provisions under the Indian Constitution give most 
importance to personal liberty. While performing official duties police 
authorities often cross their limits resulting in violations of individual civil 
liberties. Now it is a common fact that police atrocities have long been 
widespread throughout India. In spite of more than 72 years of 
independence and a democratic form of government the police remain 
virtually a terror to the people and almost absolutely unaccountable for 
their violations of human rights of people in custody. It is heart wrenching 
to note that day in and day out we come across news of blood curdling 
incidents of allegedly committed police brutality, in utter disregard and in 
all manner of breaches of humanitarian law and universal human 
decency.45 

Thus Article 22 was made part of Indian Constitution to provide 
minimum protection to the individuals from oppression and abuse by the 
police and other law-enforcement officers. 

E. Conclusion: 
Thus, when it comes to the protection of civil liberties, the role of 

Indian police has always been shoddy. Pre-independence police were used 
as a tool to supress civil rights and liberties of native Indians and freedom 
fighters on frontlines experience such brutalities first hand.As nearly all 
constitution makers were freedom fighters with personalexperiences of 
such cruelties, they knew it would not be proper to hand over the police 
system established under Indian Police Act, 1861 by the British to the 
Indian Government without first installing proper safeguards.Hence, they 
not only empowered Indian citizens with civil rights and liberties but also 
provided constitutional protections against police atrocities under Indian 
constitution. 

After India became a republic it was expected that the political class 
would not only amend but completely overhaul the Indian Police Act, 
1861 which was written by the British to supress the rights and liberties of 
Indian citizens. Instead, the Indian political class maintained the Indian 
police with a “government centric” stance as opposed to a “public centric” 
one. To this day, for example, there are no clear rules governing the 
appointment of top level police officers, and wishes of a small group of 
people possessing wealth, status and political influence. 

After independence, the political class disappointed the nation when 
it comes to reforming the organisation and functioning of Indian police, so 
the mantle was taken by the judiciary to safe guard the civil rights and 
liberties of Indian citizens. Hence judiciary after Manaka Gandhi case 
interpreted the fundamental rights conferred by Indian constitution in a 
liberal way so that citizens can live life with dignity. Hence Constitutional 
courts are constantly expanding the scope of various fundamental freedom 
to suit ever-changing nature of the society. 
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