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Piracy is an act of robbery or criminal violence at sea. It is one of the major 
hindrances faced by merchants and the States in cases of transportation of goods 
through sea. Acts of piracy threaten maritime security by endangering, in particular, 
the welfare of seafarers and the security of navigation and commerce. These criminal 
acts may result in the loss of life, physical harm or hostage-taking of seafarers, 
significant disruptions to commerce and navigation, financial losses to ship-owners, 
increased insurance premiums and security costs, increased costs to consumers and 
producers, and damage to the marine environment.  The United Nations Convention 
on the Law of the Seas (UNCLOS) specifically deals with the issue in its articles 101-
103. In this paper the authors have explained the crime of Piracy in reference to the 
above mentioned convention. The authors have tried to explain as to how Piracy 
evolved in the past and has continued to exist till date. The authors have further 
presented the facts as to how Piracy has become a big problem at the International 
arena. Further the authors have presented a complete view of the problem being dealt 
under UNCLOS. The authors have endeavoured to highlight the need to strike a 
balance between municipal law and the International Laws for efficiently tackling the 
problem of Piracy internationally. 
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INTRODUCTION 

A robbery or forcible depredation on the high seas, without lawful authority, 
done animo fur-audi in the spirit and intention of universal hostility. Acts of piracy 
threaten maritime security by endangering, in particular, the welfare of seafarers and 
the security of navigation and commerce. These criminal acts may result in the loss of 
life, physical harm or hostage-taking of seafarers, significant disruptions to commerce 
and navigation, financial losses to ship owners, increased insurance premiums and 
security costs, increased costs to consumers and producers, and damage to the marine 
environment. Pirate attacks can have widespread ramifications, including preventing 
humanitarian assistance and increasing the costs of future shipments to the affected 
areas. 

Piracy as a word was first recorded in the English language in 1419 (Wolfram 
Alpha, 2009). However, piracy or piracy jure gentium (piracy by the law of nations) 
as it is known was part of jus gentium (law of nations), Roman law (de Souza, 2002). 
Piracy as a word comes from the Greek word “peirateia” (Mirriam Webster, 2009), 
thus making piracy a problem of all ages. 

For centuries, aggressive international enforcement facilitated by a legal 
regime was the model of international cooperation and the key for suppressing piracy 
on the high seas. As a long-simmering piracy problem boils over off the Horn of 
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Africa, nations have begged off from enforcing the law against this group of 
international criminals that threatens to bring much of international shipping to a 
standstill. The global shirking of prosecutorial responsibility is particularly hard to 
square with the eagerness with which the same countries have sought to prosecute 
much more complex and politically sensitive offenses. Coming at a time when 
increasingly bold claims have been made about international law’s ability to resolve 
massive problems like genocide and decades-long ethnic conflict, its incapacity to 
deal with the international equivalent of ordinary street crime is baffling. 

Piracy is a crime under international law and municipal law. Piracy jure 
gentium under international law is different from piracy under municipal law. 
Offences that fall under the definition of municipal law do not necessarily fall within 
the definition of piracy under international and, subsequently, are not susceptible to 
universal jurisdiction. 

RESEARCH METHODOLOGY 

Aim and Objective 

The aim of the project is to study and analyse the laws relating to Piracy laws on 
international scale.  

Our research methodology requires gathering relevant data from the specified 
documents and compiling databases in order to analyze the material and arrive at a 
more complete understanding and historical evolution of Piracy laws and its 
applicability under international law. We hope to shed light on the following 
questions through my research: 1) What is the basic background of piracy and how 
does it affect the current scenario and a major problem causing loss of life, physical 
harm or hostage-taking of seafarers, significant disruptions to commerce and 
navigation, financial losses to ship-owners, increased insurance premiums and 
security costs, increased costs to consumers and producers, and damage to the marine 
environment? 2) What are relevant factors which prevent nations to keep a check on 
piracy and how they are to be handled? 3) What is UNCLOS and what is the purpose 
of this convention. Is it working the way we hoped for or not? 4) Piracy is an 
ideology. Is it possible to completely uproot it from its stems? 5) What is the principle 
of uniformity drawn between the nations? Is this code of conduct sufficient to stop 
piracy? 6) Apart from that the authors have explored the need to strike a balance 
between municipal law and the International Laws for efficiently tackling the problem 
of Piracy internationally. 

This project will utilize both quantitative and qualitative data collection tools, but is 
rooted in a qualitative epistemological position that recognizes the importance of 
locating the research within a particular legal and historical context. 

Sources of Data 

• Books 
• Journals 

Method of Writing 

      The method of writing followed in this paper is both analytical and descriptive. 
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Mode of Citation 

Uniform mode of citation has been followed hinting at the Harvard Law School’s 
Bluebook for this project. 

BACKGROUND OF PIRACY: PAST AND PRESENT 

In past, piracy has spiralled out of control. With the Illyrians in 233 B.C., The 
Roman Empire had to protect Italian and Greek traders from a common enemy after 
shipping routes were constantly under attack of pirates. It took three (intricate) 
military campaigns to defeat the threat on sea. Yet piracy did not disappear from the 
history books after that. It continued to persist in various locations worldwide. 
England has historically had much jurisprudence experience related to piracy 
throughout its history as a sea fairing nation. One example is The Offences at Sea Act 
1536 (UK). 

The issue of piracy had such a profound impact throughout the ages such that 
by the sixteenth century, jurists such as Grotius had already developed the concept 
that nationals who committed piracy on terra nullius (the high seas) placed themselves 
beyond the protection of any state and were deemed hostes humani generis (enemies 
of the human race). Consequently, such offenders were able to be tried by the courts 
of any state for the crime of piracy. 

This was reaffirmed and piracy jure gentium was defined later in Article 15 of 
the High Seas Convention in 1958. Even later, it was again reaffirmed in Article 101 
of the 1982 Convention on the Law of the Sea. This shows that piracy still exists 
today. 

A series of spectacular hijackings has propelled the problem of Somali piracy 
the forefront of international attention. In the last months of 2008, different groups of 
pirates took a Ukrainian ship carrying battle tanks and arms to Kenya; a Saudi tanker 
filled with crude oil; a chemical tanker, and numerous ships carrying international 
relief supplies. Pirates have also fired on an American-owned cruise liner. 

These are just the more notorious incidents in a rapidly escalating epidemic. 
Though only receiving public attention in recent months, attacks on international 
shipping have been a problem since the Somali government collapsed in the 1990s. 
Pirate attacks began growing in frequency and sophistication in 2005. Last year 
(2008) saw attacks on international shipping increase more than three-fold increase 
over the previous year – more than 100 ships have been attacked. Moreover, the 
geographic scope of attacks has widened. 

In response, men-of-war from a 20-nation alliance, initially lead by NATO, 
began patrolling the Gulf of Aden. This has recently been augmented by a European 
Union flotilla -- the first naval force ever deployed by the erstwhile economic union, 
as well as the first Chinese naval force ever deployed to another region, and Russian 
and Indians warships. The amassed armada is formidable. As one officer wryly noted, 
in a recent pursuit of a pirated vessel, there was roughly one destroyer per pirate. 

Yet the results are not encouraging. The most modern navies have been 
dispatched against small, disorganized posse of petty criminals equipped with RPG’s, 
small arms, and small fishing boats. Thus so far, international efforts have failed to 
solve a problem that threatens to scare shipping away from a waterway that carries 
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nearly one third of the world’s cargo. While the hijacking of the Ukrainian Faina was 
said to be a bridge too far for the pirates – a whole armada of high-tech warships set 
off in pursuit – even that ship appears to have been successfully ransomed off. 
Despite extraordinary international cooperation in interdiction, the International 
Maritime Bureau reports an “unprecedented rise in pirate attacks.” 

While coalition vessels have stopped and prevented many pirate attacks, they 
have not taken any pirates off the streets. Instead, they have released all the pirates 
they apprehend because of jurisdictional concerns. Diplomatic and military officials 
have suggested that part of the problem lies in a lack of an international law basis for 
prosecuting pirates. As the Chairman of the US Joint Chiefs of Staff put it, “One of 
the challenges that…you have in piracy clearly is, if you are intervening and you 
capture pirates, is there a path to prosecute them? That's something I think the 
international community has got to answer for the long run.” 

 International law provides an ample basis for prosecuting pirates. Such that 
concerns like absence of penalty and procedure are unfounded and misleading. 
However those nations that suggest otherwise, are deflecting attention from their 
political unwillingness to use the robust prosecutorial options international law clearly 
affords. Unfortunately, their lack of willingness is quite predictable. For one, 
prosecution has costs that nations are reluctant to bear. Moreover, recent 
developments in international law create serious obstacles to military or judicial 
action against pirates. It is understandable that the legal and practical difficulties of 
dealing with international criminals deter third parties nations from doing so. Yet this 
may bode ill for the ability of Western nations to deal, within the constraints of 
international law, with even more complex cases of cross-border attacks by irregular 
forces, such as terrorist and guerrilla groups. 
 Because of its nature and long history, piracy has become an international 
crime based on customary law between the nations of the world, the law of nations. 
As the world further globalized after World War II, there was an apparent need for 
more regulation and codification besides the law of nations and certain treaties. At 
first the Convention of the High Seas was created in 1958. However, as time passed, 
this was not enough. Thus, in 1982, the United Nations Convention on the Law of the 
Sea (UNCLOS) was created. In this, states have certain duties and rights regarding the 
seas and the maritime belts also known as baselines. UNCLOS provides in this as it 
provides for two baselines, an important factor in determining the twelve nautical 
mile range for territorial waters. States retain sovereignty in both internal and 
territorial waters but they have an obligation to grant the right of “innocent passage”, 
as long as this does not impede on the state’s security. 

PIRACY AS UNDER UNCLOS 

The 1982 United Nations Convention on the Law of the Sea (UNCLOS) 
provides the framework for the repression of piracy under international law, in 
particular in its articles 100 to 107 and 110. The Security Council has repeatedly 
reaffirmed “that international law, as reflected in the United Nations Convention on 
the Law of the Sea of 10 December 1982 (‘The Convention’), sets out the legal 
framework applicable to combating piracy and armed robbery at sea, as well as other 
ocean activities” (Security Council resolution 1897 (2009), adopted on 30 November 
2009). Article 100 of UNCLOS provides that “[a]ll States shall cooperate to the 
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fullest possible extent in the repression of piracy on the high seas or in any other place 
outside the jurisdiction of any State.” The General Assembly has also repeatedly 
encouraged States to cooperate to address piracy and armed robbery at sea in its 
resolutions on oceans and the law of the sea. For example, in its resolution 64/71 of 4 
December 2009, the General Assembly recognized “the crucial role of international 
cooperation at the global, regional, subregional and bilateral levels in combating, in 
accordance with international law, threats to maritime security, including piracy”. 

The Division for Ocean Affairs and the Law of the Sea, as the secretariat of 
UNCLOS, has a mandate to provide information and advice on the uniform and 
consistent application of the provisions of UNCLOS, including those relevant to the 
repression of piracy. It also has a mandate to provide information on relevant 
developments in oceans and the law of the sea to the General Assembly, as well as to 
the Meeting of States Parties to UNCLOS, in the annual reports of the Secretary-
General on oceans and the law of the sea. These reports provide updated information 
on developments in respect of piracy and other crimes at sea. 

 
The definition of the crime of piracy is contained in article 101 of UNCLOS, 

which reads as follows: 
(a) any illegal acts of violence or detention, or any act of depredation, committed for 
private ends by the crew or the passengers of a private ship or a private aircraft, and 
directed: 
(i) on the high seas, against another ship or aircraft, or against persons or property on 
board such ship or aircraft; 
(ii) against a ship, aircraft, persons or property in a place outside the jurisdiction of 
any State; 
 
(b) any act of voluntary participation in the operation of a ship or of an aircraft with 
knowledge of facts making it a pirate ship or aircraft; 
(c) any act of inciting or of intentionally facilitating an act described in subparagraph 
(a) or (b). 

The definition above is in line with customary law; however, the actus reus of 
this offence is not dependent on factors such as gravity or an intention to act openly. 
Key factor in the definition of piracy is that it must be performed by a private 
ship/aircraft for private ends by the crew or passengers, successful or not. This means 
that attempts also are categorized as piracy. If a person commits otherwise unlawful 
acts against property or persons of a country on the high seas, that person is not 
automatically an enemy of mankind, but merely of that one specific country. As soon 
as there is another motive, e.g. a political one then it no longer constitutes as piracy 
jure gentium. This by itself does not automatically mean that the existence of a 
political motive justifies any acts of insurgency. A pirate and privateer are not the 
same, although the thin distinction between the two is the letter of marque or “letters 
of marque and reprisal.” The U.S. Supreme Court stressed that a piratical act, is an act 
of aggression unauthorized by the law of nations and without the sanction from public 
or sovereign authority. 

UNCLOS provides that all States have an obligation to cooperate to the fullest 
possible extent in the repression of piracy (Art. 100) and have universal jurisdiction 
on the high seas to seize pirate ships and aircraft, or a ship or aircraft taken by piracy 
and under the control of pirates, and arrest the persons and seize the property on board 
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(Art. 105). Article 110, inter alia, also allows States to exercise a right of visit vis-à-
vis ships suspected of being engaged in piracy. 

These provisions should be read together with Article 58(2) of UNCLOS, 
which makes it clear that the above-mentioned articles and other pertinent rules of 
international law apply to the exclusive economic zone in so far as they are not 
incompatible with the provision of UNCLOS relating to the exclusive economic zone. 

It is also important to distinguish the crime of piracy from armed robbery 
against ships, which can occur within the internal waters and territorial sea of a 
coastal State. In accordance with Part II of UNCLOS, in cases of armed robbery 
against ships, primary responsibility for enforcement normally falls on the coastal 
State. Armed robbery against ships also constitutes an offence under the 1988 
Convention for the Suppression of Unlawful Acts against the Safety of Maritime 
Navigation (SUA Convention) and, in some cases, the 2000 United Nations 
Convention against Transnational Organized Crime. 

While universal jurisdiction over piracy developed through unwritten 
customary international law, it has been codified in the United Nations Convention on 
the Law of the Sea, which has been ratified by almost every country in the world 
(with the significant exception of the United States). UNCLOS defines piracy more 
broadly than did the customary law of nations. The treaty includes “any illegal acts of 
violence or detention, or any act of depredation, committed for private ends.” Thus 
assault and murder on the high seas would be universally punishable under UNCLOS, 
whereas under traditional international law such crimes ironically had to go 
unpunished.  

In some ways, UNCLOS might make fighting piracy harder. Other provisions 
of the treaty extend nations’ territorial seas 12 miles from the coast, a significant 
expansion of the traditional three-mile zone. Moreover, the treaty gives coastal states 
certain exclusive rights as far as 200 miles out. Because the international law of 
piracy only applies on the “high seas,” UNCLOS has the unintended effect of 
reducing the area where piracy can be internationally policed. This presents an 
opportunity for pirates to take advantage of the territorial waters of weak or failed 
states. This can have an important effect in gulfs, straits, and archipelagoes, where 
international shipping must transit through or close to sovereign waters. This helps 
explain why the two leading piracy problem areas of the Gulf of Aden and the Straits 
of Malacca, both choke-points for international shipping. 

However, in respect to Somali piracy, this weakness in the UNCLOS regime 
was remedied by the United Nations Security Council in June 2008. Resolution 1816 
authorizes the international force patrolling the Gulf of Aden to “enter the territorial 
waters of Somalia for the purpose of repressing acts of piracy” and while there to 
“use…all necessary means to repress act of piracy.” The resolution is an 
unprecedented grant of authority to interdict coastal piracy. Enacted pursuant to the 
Council’s Chapter VII powers to respond to threats to international peace, it appears 
to authorize a wide range of military measures. By removing a classic legal refuge of 
pirates – minimally governed sovereign coasts – the resolution, whose 6-month 
mandate was extended for another year in December 2008, grants legal powers to 
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fight piracy that are arguably even greater than existed under the classic law of 
nations.  

The Security Council’s action, which essentially authorizes the use of military 
force in Somalia territory, was taken with the explicit consent of the country's 
nominal transition government. Nonetheless in the wake of the resolution, pirate 
attacks became, if anything, bolder. Significantly, pirates began seizing vessels further 
from the Somali coast than ever before. One might speculate that this is because the 
resolution equalized the legal status of coastal waters on the high seas, reducing 
pirates’ incentives to focus their attacks on the former. Or it may simply be that a 
series of successful and dramatic captures emboldened the pirate to strike further out. 

The abject failure of the international response to piracy in the Gulf of Aden is 
a cautionary tale about the limits of international law and the genuine lack of interest 
nations have in enforcing international law norms when doing so is costly for them. 
At first glance, the piracy problem has all the hallmarks for a successful international 
legal response. The scale of the problem is truly international -- any country with 
commercial interests is adversely affected by the endangerment of shipping in an area 
through which much of the world’s maritime traffic travels. (The seizure of Saudi oil 
tanker in November sent crude oil prices up by a dollar a barrel). Moreover, those 
responsible for the problem are a few thousand disorganized, illiterate, poorly armed 
brigands. The only state whose sovereign interests are involved – Somalia – has made 
it clear that it has no intention of intervening on behalf of the pirates. The most august 
institutions of international law making have focused their attention and authority on 
the problem. The Security Council has passed five resolutions dealing with Somali 
piracy in 2008 alone, all under the solemn Chapter 7 authority to permit the use of 
military force. No issue – not even the Israel/Arab question – has been the subject of 
as many resolutions last year. The piracy problem has enjoyed the advocacy of 
important international organizations such as the International Maritime Organization. 
Finally, piracy is the paradigm crime for which international law authorizes 
enforcement and punishment. Moreover, in a genuine act of international cooperation 
the major powers have committed significant naval forces to deal with the problem. 

Many of the difficulties involved in apprehending and prosecuting pirates 
parallel those involved in making cases against detainees held by the United States in 
Guantánamo Bay. The possibility of a criminal model for dealing with international 
terrorists seized abroad has been much discussed. The apparent rejection of such a 
model by all Western nations as applied to piracy suggests there is little reason for 
optimism when it comes to the more politically fraught context of terrorism. 

The sudden influx of piracy cases during the last couple of years has sparked 
public interest. The Maritime Safety Committee has given recommendations and the 
International Chamber of Commerce has even started a live piracy reporting service in 
which is shown which ship, where has been hit by pirates. 

The international community has reacted swift to the piracy problem by 
creating an unprecedented international naval cooperation. In this initiative the navies 
of the United States, Great Britain, France and India play the lead role (ASIL, 2009). 
This coalition, for the first time in history, includes the first ever European Union 
naval force and represents the first time that China has deployed its naval force 
outside of South Chinese Sea region (ASIL, 2009). Through this effort, the coalition 
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managed to fence off pirate attacks. They did not, however, pursue and apprehend 
them. Added to this, are the costs of this operation, making it an expensive 
undertaking. The international community has realized that a proper approach 
involves not only defending vessels but that it also involves apprehending the 
criminals. 

Thus the spectacle of the international community wringing its hands, looking 
for a legal solution to the piracy problem, can be understood only as unwillingness to 
use the international legal tools due to the costs involved. This is ironic given, under 
the slogan “an end to impunity,” universal jurisdiction has in recent years been 
presented as a solution to any crime, regardless of the nationality of the alleged 
perpetrator or victim and regardless of the connection of the state exercising its 
jurisdiction in the manner. European counties have launched prosecutions against 
political and military leaders of the various countries. In all of these cases, the 
inevitable political overtones always call into question the motives for the 
prosecution. 

Yet these countries cannot bring themselves to prosecute a single case of 
piracy universal jurisdiction, even though it means allowing a major ongoing 
international problem go unchecked.  

CONCLUSION 

Despite globalization and interdependence, international law still has not yet 
developed in such a manner that it can address certain problems through universal 
enforcement. On the contrary, globalization has become a factor that works both 
positive and negative in the combat against piracy. As states started to organize 
themselves on a more effective way with the use of technology, so did pirates find 
different manners to setup transnational criminal networks. Piracy is one of those 
problems that require a universal approach. As pirates make no discrimination among 
vessels, it is therefore a common problem, or a problem of all nations. Since the times 
of Grotius and others, pirates were considered hostis humanis generis.  The best basis 
to address problems of a universal nature is through cooperation or the universality 
principle. Piracy has, as already stated above, been a problem of all ages, and slowly 
also of all nations with the expansion of shipping routes. By the sixteenth century, the 
concept of piracy and exclusive jurisdictions were already developed, yet this by no 
means meant that the piracy problem was resolved for good. Because of the nature of 
piracy, any state may seize a pirate ship or aircraft, be it on the high seas or on terra 
nullius. The persons may be arrested and the property seized. The courts of the state 
that is carrying out the seizure has jurisdiction to impose penalties, and may decide 
what action to take regarding the ship or aircraft and property, subject to the rights of 
third parties that have acted in good faith under universal jurisdiction. such that, it is 
meant that all states excercise jurisdiction in respect of that crime. When crime is 
against the interests of international community i.e., delit jure genitum then all states 
are entitled to apprehend and punish persons of such crimes.  

Such that even though international law has no bounds  yet cases of serious 
crimes like that of piracy should not go unchecked. A pirate is treated as an outlaw, an 
enemy of whole mankind, therefore there is a dire need of harmony between 
international law and municipal laws of different nations, UNCLOS being one major 
step in this direction. Piracy is the poster-crime for well-defined, universally agreed 
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on crimes. It is not only a duty but an obligation on the nations to come together and 
set out a universal code of conduct which governs piracy laws overseas. Therefore 
nations should cooperate to the fullest extent possible for repression of piracy.  
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