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Informed consent is a process of communication between a health care provider and 
patient that educates the patient as to the patient’s needs and the potential solutions for 
those needs, and leads to the endorsement of a health care treatment plan. Formal and 
documented consent is legally ineffective if the patient lacks an understanding of 
material information about the treatment that is being authorized. A basic right of 
every citizen is the right to be free from bodily invasions without permission. A claim 
of lack of informed consent may be brought by the patient if there is a failure in the 
proper disclosure of the information related to the medical treatment to make a proper 
and reasoned decision. Further, lack of informed consent is equivalent to unauthorized 
delivery of health care. But a health care provider’s duty to obtain the consent is 
suspended when an emergency of such magnitude exists and it is impractical to obtain 
the patient’s consent. Therefore, this paper discusses the legal aspects of the doctrine 
of informed consent and its elements. Further, this paper highlights the extent of 
doctor’s liability in the event of unauthorized delivery of health care in the absence of 
a life threatening emergency.  

KEYWORDS: Informed consent, unauthorized delivery of health care, therapeutic 
privilege, adolescent’s authority. 

Introduction 

A basic right of every citizen is the right to be free from bodily invasions 
without permission. This position was strongly asserted by the US Supreme Court in 
Union Pacific Railway v. Botsford, when it stated that “no right is held more sacred, 
or is more carefully guarded, by the common law, than the right of every individual to 
the possession and control of his own person, free from all restraint or interference of 
others, unless by clear and unquestionable authority of law.” Consent has to be 
obtained before any bodily contact or invasion. The evolution of doctrine of informed 
consent has given patients, the autonomy in decisions regarding medical treatment. 
The first definitive statement of the concept of doctrine of informed consent was 
given by Justice Cardozo in Scholendorff v. Society of New York Hospital, “every 
human being of adult years and sound mind has the right to determine what shall be 
done with his own body, and a surgeon who performs an operation without the 
patient’s consent commits assault.”   The doctrine of informed consent serves the 
ethical goal of respecting patients’ right of self-determination.  

The modern law has made it mandatory for the Doctors and health care 
providers to obtain the consent from the patient before any treatment. Modern law has 
added the requirement that consent to be adequately informed, since the law of 
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negligence has been extended to require that prospective patients receive appropriate 
disclosure of information material to their choice of care. Today, the law of 
negligence requires that along with performing the medical procedures with due skill 
and care, it is the duty of the practitioner to ensure that the patients have understood 
about their treatment plans. 

Further, operating on a patient without his/her consent is not different from 
“Unauthorized delivery of health care”. If there is an emergency situation where it is 
not possible to obtain the consent from the patient, then only the healthcare provider 
should operate upon the patient, to an extent, which is important to save his/her life. A 
healthcare provider’s duty to disclose the information remains suspended when an 
emergency of such magnitude exists that it becomes impossible to obtain the patient’s 
consent. 

Informed Consent 

It is trite to observe that knowledge is power, and that those who can control 
what others know may exercise power over them and their choices. Patient’s consent 
to treatment is a basic legal and ethical precondition to conscientious medical 
practice. Informed consent is a process of communication between healthcare 
providers and patient that educates the patient as to the patient’s needs and the 
potential solutions for those needs and leads to the endorsement of a health care 
treatment plan. The concept of informed consent was first expressed in Salgo v. 
Leland Stanford Jr. University Board of Trustees, whereby the court held that formal 
and documented consent is legally ineffective if the patient lacks an understanding of 
material information about the treatment that is being authorized.  

Elements of Informed Consent  

Informed consent is said to be complete if all its elements are satisfied. Informed 
consent is described as consisting of three components: 

• Disclosure of Information 
• Comprehension 
• Voluntariness (Choice) 

Disclosure of Information 

A duty to obtain the patient’s informed consent will arise during the course of a 
healthcare provider-patient relationship when a danger or risk attaches to a treatment 
plan that may influence the decision whether to proceed with the treatment. It is the 
duty of the health care provider to disclose the necessary details regarding the 
treatment to the patient. So the first important component of Informed consent is the 
“Duty to disclose”. The essential elements of informed consent- Disclosure are: 

• The purposes or aims of the study. 
• Study procedures or interventions. 
• Reasonably expected benefits to the subject, the community or society, 

and/or scientific 
• Knowledge 
• Risks, discomforts, and inconveniences 
• Confidentiality of research records and information about individual 
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subjects 
• Right to refuse to participate and right to withdraw at any time without 

prejudice. 

The court in Natanson v. Kline provided a starting point for addressing the 
issue of adequacy of disclosure: “The duty of the physician to disclose….is limited to 
those disclosures which a reasonable medical practitioner would make under the 
same or similar circumstances…[It] involves primarily a question of medical 
judgement. So long as the disclosure is sufficient to assure an informed consent, the 
physician’s choice of plausible courses should not be called into question if it 
appears, all circumstances considered, that the physician was motivated only by the 
patient’s best therapeutic interests and he proceeded as competent medical men have 
done in a similar situation.” 

 The previous studies revealed that there are two standards which are evolved 
as the general measure of the duty to obtain the patient’s informed consent: the 
professional community standard and the materiality standard.  

 The professional community standard is based on the traditional practices 
followed by the medical professionals. It is established on the basis of what the 
profession considers to be reasonable practice or on the disclosure practices 
customarily followed by professionals.  

 In contract to the professional community standard, the materiality or 
reasonable person standard is set by law, independent of medical custom, and is based 
on the needs of the patient to make an autonomous and informed treatment decision. 
Canterbury v. Spence was the landmark case that established this standard. The court 
specifically mentioned that: “There is…no basis for operation of the special medical 
standard where the physician’s activity does not bring his medical knowledge and 
skills peculiarly into play. And where the challenge to the physician’s conduct is not 
to be gauged by the special standard, it follows that medical custom cannot furnish 
the test of its propriety…The decision to unveil the patient’s condition and the 
chances as to remediation…is ofttimes a non-medical judgement and if so, is a 
decision outside the ambit of the special standard. Where that is the situation, 
professional custom hardly furnishes the legal criterion for measuring the physician’s 
responsibility to reasonably inform his patient of the options and the hazards as to 
treatment…And surely in non-disclosure cases the fact finder is not invariably 
functioning in an area of such technical complexity that it must be bound to medical 
custom as an inexorable application of the community standard of reasonable 
care…We hold that the standard measuring performance [of the physician’s duty to 
disclose] is conduct which is reasonable under the circumstances.” 

 This focus on the perspectives of the individual patient emphasizes the 
qualitative dimensions of the healthcare provider-patient relationship by advocating 
that interactions be dialogic rather than authoritative, custom-tailored rather than 
formulaic, aimed at maximizing patient autonomy and comprehension rather than 
mere information flow, and sensitive to the distortions that can be created by power 
differentials between healthcare provider and patient. 
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Comprehension of the Information  

The information provided to the patient by the healthcare provider should be 
comprehensive enough to be understandable by the patient in order to make an 
informed decision regarding the treatment. Patient comprehension can be increased by 
avoidance of complex medical terminology where possible, use of lay language, 
common everyday analogies, numerical explanation of risk factors, pictorial 
representation of relevant procedures, large font on information leaflets etc. Where 
possible, time should be given to reflect on the information and questions must be 
answered. 

Provided Voluntary Choice  

 The consent should be free from external influences. In other words, the 
consent must be voluntary given in case of a person capable of giving consent. 
However, if the patient is incapable of giving consent, then the person authorized by 
the patient can consent to the treatment.  

Battery in Informed Consent 

Where there is consent to the treatment there is no battery and the same is true 
where the patient, though not in fact consenting, so conducts himself as to lead the 
healthcare provider reasonably to believe that consent exists. Subject to lawful 
authority, such as an adult of full understanding has at common law an absolute right 
to the inviolability of his body and therefore has an absolute right to choose whether 
or not to consent to medical treatment, even if the treatment is necessary to save his 
life, or, in the case of a pregnant woman, the life of her unborn child. For example, If 
C is brought into the hospital in a coma and life-saving treatment, which cannot be 
postponed until he recovers consciousness, is administered to him by D, D has a 
defence to any action for battery. If a person is not unconscious but suffering from 
mental disorder, it may be necessary to “restrain” his liberty of movement.  

Informed Consent and Minor 

 A minor who has reached the age of 16 years may give a valid consent to 
medical treatment himself under s.8 of the Family Law Reform Act 1969 and he may 
do so at common law even below that age if he is capable of a full understanding of 
the consequences. The child’s power to consent to treatment is concurrent with that of 
the parents and a parental consent may render lawful treatment to which the child 
objects, though no doctor can be compelled to administer treatment and in deciding 
whether or not to do so he will be influenced by the child’s wishes. When the child 
has the capacity to give a valid consent and does so, the parents’ objection to the 
treatment will not invalidate the child’s consent. In all cases involving a minor the 
court has an inherent jurisdiction to override the child’s objection to treatment or the 
child’s consent to treatment. In the case of young children the consent of the parents 
or guardian to medical treatment which is reasonably necessary or to procedures 
which, though not therapeutic, are generally acceptable, constitutes a valid consent on 
behalf of the child.  

Breach of Duty 

 A breach of the duty to obtain informed consent may be established if the 
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health care provider fails to address any of the required elements of disclosure. A duty 
to obtain informed consent and breach of that duty generally are not sufficient to 
establish a claim of informed consent if the breach was not the cause of an injury to 
the plaintiff. Causation is a frequently litigated dispute. There are two prongs to 
causation: (1) Injury causation and (2) Decision causation. Injury causation requires 
that the patient has suffered some injury due to the undisclosed risk. In addition, it 
must be established that the injury is the result of the treatment. Decision causation 
must be established by showing that consent to treatment would not have been 
granted had the disclosures of the provider been adequate. In Truman v. Thomas, 
which is viewed as the “high water mark” of informed consent, the court held that the 
doctrine of informed consent extends to the disclosure of information necessary to 
make an informed refusal of treatment. This expanded duty of disclosure arises not 
simply from the physical touching associated with healthcare but from the broader 
healthcare provider-patient relationship. Therefore, injury causation may not always 
require that the injury be the result of a physical violation but rather may be extended 
to a professional relationship violation. The court in Mustacchio v. Parker used an 
objective standard of decision causation. The court assessed what treatment decision a 
reasonably prudent person in the plaintiff’s position would have made if adequately 
informed of the risks of treatment. The subjective standard focuses on what the 
plaintiff would have done if adequately informed of the risks of treatment. The court 
in Canterbury v. Spence provided justification for the use of the objective as opposed 
to the subjective standard: “We doubt thatjustice will be served by placing the 
physician in jeopardy of the patient’s bitterness and disillusionment. Thus an 
objective test is preferable.” While the subjective standard may better serve the intent 
of the informed consent doctrine to protect a patient’s right of self-determination, the 
objective standard may serve to protect healthcare providers against the hindsight and 
bitterness of an injured patient. 

Defenses 

 A defense to a claim of lack of informed consent may be established by 
negating any of the mandatory elements of such a claim: (1) the defendant had no 
duty to disclose information beyond which was disclosed; (2) the defendant made 
adequate disclosures; or (3) the defendant’s alleged non-disclosures was not the cause 
of injury to the patient. In addition, there are circumstances when non-disclosure of 
risks is justified and therefore a defense to a claim of failure to obtain informed 
consent. 

Therapeutic Privilege Exception 

The therapeutic privilege exception to the duty to disclose means that the 
healthcare provider has the right to withhold some information relating to the 
treatment, disclosure of which could have detrimental effect on the physical or 
psychological well-being of the patient. 

According to the judgement given in Canterbury v. Spence, the therapeutic 
privilege exception applies when “risk-disclosure poses such a threat of detriment to 
the patient as to become unfeasible or contraindicated from a medical point of view. 
It is recognized that patients occasionally become so ill or emotionally distraught on 
disclosure as to foreclose a rational decision, or complicate or hinder the treatment, 
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or perhaps even pose psychological damage to the patient. Where it is so, the cases 
have generally held that the physician is armed with a privilege to keep the 
information from the patient, and we think it clear that portents of that type must 
justify the physician in action he deems medically warranted. The critical inquiry is 
whether the physician respond to a sound medical judgement that communication of 
the risk information would present a threat to patients’ well-being. The physician’s 
privilege to withhold information for therapeutic reasons must be carefully 
circumscribed, however, for otherwise it might devour the disclosure rule itself. The 
privilege does not accept the paternalistic notion that the physician may remain silent 
simply because divulgence might prompt the patient to forego therapy the physician 
feels the patient really needs.” 

 But the materiality of the standard of disclosure is the point where the dispute 
arises. Therefore, there must be a balance between the limited disclosure and the harm 
that could result without such limited disclosure. Further, a patient may choose to 
waive his/her right to disclosure on the basis of trust between the healthcare provider 
and the patient.   

Jus Necessitatis 

 The abstract theory of responsibility says that, an act which is necessary is not 
wrongful, even though done with full and deliberate intention. It is a familiar proverb 
that necessity knows no law: Necessitas non habetlegem. 

 Necessity, however, does not mean inevitability. An act which can in no 
possible manner be avoided and as to which the healthcare provider has no choice can 
be regarded as an act of necessity. It would be lawful in an emergency to operate upon 
the patient in order to save life. The jus necessitates is the right of a healthcare 
provider to do that from which he cannot be dissuaded by any terror of legal 
punishment.    

Conclusion 

 On conclusion, the doctrine of informed consent, as compared to other aspects 
of law, is relatively at the beginning stage. The basic elements of the informed 
consent has been very well established by the various case laws. Before the evolution 
of this doctrine, patients had limited individual autonomy in decisions regarding 
medical treatment. Patients were considered to have conveyed consent if they were 
informed of the nature of the procedure to be performed and given the right to refuse 
the treatment. The informed consent doctrine created a new healthcare provider-
patient relationship that involves continued reliance on the healthcare provider’s 
unique knowledge and skill, but places an emphasis on the decision-making role of 
the patient. The patient is now an active participant in healthcare delivery who is 
jointly responsible for the outcomes of the care. The doctrine of informed consent 
serves a dual purpose to protect health care professionals and the patients they serve. 
However, the statutes are still silent when it comes to the question of standard of 
disclosure. A lot of research needs to be done to determine the materiality standard 
under the disclosure of information. The extent to which the doctrine of informed 
consent will be used to require the disclosure of provider-associated information is 
unresolved. Since, law is constantly and continuously evolving, practitioners should 
periodically review their disclosure protocols to ensure that they remain in 
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compliance with the doctrine of informed consent.  
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