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A Criminal case is build upon the edifice of evidence that is admissible in law. For 
that witnesses are required. It is submitted that justice must not only be done but must 
be seen to be done. Free and fair trial is the very foundation of criminal Jurisprudence. 
Witnesses turning hostile have been a major problem being faced by the Criminal 
Justice System in India. The problem has gained prominence because of acquittals in 
high-profile cases like the Best Bakery case, the Jessica Lal case and others. If a 
person deposes false evidence before the court, due to false evidence, the spirit of the 
criminal jurisprudence will diminish, so one chapter XI was introduced by our 
legislature for checking the false evidence. It is in this context that it becomes 
important to understand what the problem is all about and whether the proposed 
amendment to the Criminal Procedure Code (CrPC) would be the right solution to the 
problem.               
KEYWORDS- Perjury, Oath, Investigation, Wrong Statement, Fact, Judgment, 
Hostile.   

1. INTRODUCTION:                                                                                                                             

Evidence forms the very foundation of any legal system, without which law would be 
subject to the whims of those with power. Evidence is the part of procedure that 
governs the quantum (Amount), quality, and type of proof needed in a court of law 
that can be trusted by the tries of fact. The quantum of evidence is the amount of 
evidence needed; the quality of proof is how reliable such evidence should be 
considered. This includes such concept as hearsay authentication, admissibility 
reasonable doubt and clear and convicting evidence. There are several types of 
evidence, depending on the form or source. Evidence governs the use of testimony 
(oral or written statements, such as an affidavit) exhibits (physical objects), 
documentary material, or demonstrative evidence, which are admissible (allowed to 
be considered by the trier of fact, such as jury) in a judicial or administrative 
proceeding (a court of law). 

The most common form of evidence is the testimony of witnesses. A witness can be a 
person who actually viewed the crime or other event at issue, or a witness can be a 
person with other relevant information—someone who heard a dog bark near the time 
of a murder, or who saw an allegedly injured plaintiff lifting weights the day after his 
accident, or who shared an office with the defendant and can describe her character 
and personality. Any competent person may testify as a witness, provided that the 
testimony meets other requirements, such as relevancy. To be admissible, testimony 
must be limited to matters of which the witness has personal knowledge, meaning 
matters that the witness learned about using any of his or her senses. Second, the 
witness must declare under oath or affirmation that the testimony will be truthful. The 
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purpose of this requirement is to “awaken the witness’ conscience and impress the 
witness’ mind with the duty to (be truthful)”. The oath or affirmation requirement also 
serves as a ground for perjury if the witness does not testify truthfully. Although the 
oath frequently invokes the name of God, the witness need not possess any religious 
beliefs; a secular affirmation is sufficient.  

Witnesses may be called to testify by any party to the lawsuit. The party who calls a 
witness to testify generally questions the witness first, in what is known as direct 
examination. The judge may exercise reasonable control over the questioning of 
witnesses in order” 

(1) to make the interrogation and presentation effective for the ascertainment of 
the truth;  
(2) to avoid needless consumption of time, and 
 (3) to protect the witnesses from harassment, or undue embarrassment”.  

Thus, the judge may prevent a witness from rambling in a narrative fashion and may 
require an attorney to ask specific questions in order to ascertain the truth quickly and 
effectively. Leading questions are permitted, and are common practice, during cross-
examination. Once a party conducts a direct examination, the opposing party is 
entitled to cross-examine the same witness. The scope of questions asked during 
cross-examination is limited to the subject matter that was covered during direct 
examination, and any issues concerning the witness’s credibility. Attorneys use cross-
examination for many purposes, including eliciting from witness favorable facts; 
having the witness modify, explain, or qualify unfavorable versions of disputed facts 
elicited during direct examination; and impeaching, or discrediting, the witness. 

Meaning of the Evidence in Dictionary- 

1. That which tends to prove or disprove something; ground for belief; proof.  
2. Something that makes plain or clear; an indication or sign:  
3. Data presented to a court or jury in proof of the facts in issue and which may 
include the testimony of witnesses, records, documents, or objects.  
4. The documentary or oral statements and the material objects admissible as 
testimony in a court of law. 

 OBJECTIVE  

Witnesses turning hostile have been a major problem being faced by the Criminal 
Justice System in India. The problem has gained prominence because of acquittals – 
in high-profile cases like the Best Bakery case, the Jessica Lal case and others. It  is 
about and whether the proposed amendment to the Criminal Procedure Code (Cr.P.C.) 
would be the right solution to the problem. 

In our criminal justice system witnesses are harassed. The way he is dealt with is a 
subject of criticism. And when he does not appear in the court then he is subjected to 
cross examination and lands himself in a helpless situation. For all these reasons a 
person abhors from becoming a witness. A lot of witnesses do turn hostile because of 
threat by the powerful. It was observed by the Delhi High Court. Sometimes 
witnesses are treated with offending words even by the courts which have been taken 



Online International Interdisciplinary Research Journal, {Bi-Monthly}, ISSN2249-9598, Volume-II, Issue-V, Sept-Oct 2012 

 w w w . o i i r j . o r g                      I S S N 2 2 4 9 - 9 5 9 8  
 

Page 150 

in a serious way by the apex court in Tessta Staved v State of Gujarat as it directed the 
lower courts not to use loud and offensive language against the witnesses. The fact is 
that the accused are able to intimidate the witnesses because there is no provision 
available under which after the assessment of a particular witness the administration 
Could give the witness requisite security cover. 

The present judicial system has taken the witnesses completely for granted. The 
country is facing problems regarding conviction of criminals due to the unavailability 
of witnesses. Witnesses are still threatened in India by the accused. It is submitted 
that, ‘hostility’, under Common Law, was a legal measure, resorted to, when 
witnesses willfully prevaricated, to help the other party. However, it has been 
observed, that witnesses mostly turn ‘hostile’, on account of “hostile animus” 
exhibited by the criminal justice system towards them. It is felt that, ‘hostility’, under 
such circumstances, conceptually differs from what the Common Law had envisaged. 
That, much needs to be done in this regard is evident from the Observations made in 
the case of “ Van Mechelen” wherein it was observed that, “ there had not been 
sufficient effort to assess the threat of reprisals” against witnesses”. An important step 
has been taken in this direction with the recommendations made in the Mali math 
Committee Report in the chapter,  

“A Hybrid System of Criminal Justice” which ‘inter alia’ has sought to incorporate 
certain features of the ‘inquisitorial” system of trial into the ‘adversarial’ system, 
namely “empowering judges further with the duty of leading evidence with the object 
of seeking the truth and focusing on justice to victims.”  

It is felt that, focusing on “justice to victims” is possible, only if careful consideration 
is paid to “the rights of witnesses”, “considering them as a special category of 
victims” and acknowledging their insecurity and vulnerability in general, while 
recognizing that certain witnesses may need protection. Witness Protection Programs 
and Witness Protection Laws are the need of the hour. In fact it is the absence of these 
laws that has been strengthening criminals in the Indian judicial system.  

False evidence is divided in to two parts First is giving false evidence and second is 
fabricated false evidence in I.P.C. of India. 

DISCUSSION ABOUT GIVING AND FABRICATING FALSE EVIDENCE 
AND HOSTILE- 

A person who gives false evidence in court makes false statement with what intention. 
It is immaterial but intention in the case of fabricator is all in all. Again, while the 
question of materiality and the effect of his evidence in the court is immaterial in the 
case of perjury. They are two essential elements in the constitution of the offence 
under this section.  

Distinction between Giving and Fabricating False Evidence  

 Though the offence of fabricating false evidence is closely allied to the more 
general offence defined in Sec. 192 still it presents some distinguishing features 
which have to be noticed.  The offence here defined contains five principal 
ingredients:    
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(i) There must be causing of any circumstances to exist or making any false 
entry in any book or records or making any document containing a false 
statement.  

(ii)  It must be with the intention that it may appear in evidence.  
(iii)  Such evidence must be before a judge arbitrator or public servant.  
(iv) it may cause him to entertain an erroneous opinion.  
(v) Upon any material point.  

This difference is due to the different circumstances in which the offences of the two 
are committed. The one gives evidence in false in respect to which the court demands 
that whatever he shall state shall be the truth in other perpetrates his crime behind the 
back of the court. In this case therefore the question of materiality is material. In fact 
but for the safeguards here presented a person charged with fabricating evidence may 
incur the penalty for fabricating false evidence though his act may have caused no 
injury and may indeed never have been intended to be used as evidence. So it has 
been held that the preparation of a false balance sheet does not2 amount to an offence 
under the last section and a fortiori. It would not be an offence under this section.                   

Hostile Witness- A hostile witness, also called an adverse witness, is a person 
generally called to testify on behalf of either the prosecution or the defense. During 
the course of the witness examination, the witness may make testimony that weakens 
the case of the “side” he or she is supposed to be supporting. Alternatively, the hostile 
witness may be testifying against his or her inclination, and is thus antagonistic to the 
attorney. In either case, an attorney can ask the judge to declare the witness a hostile 
witness. If the judge agrees, the attorney then has greater freedom in questioning the 
hostile witness. He or she can use methods more common to cross examination in 
order to attempt to get testimony that is more favorable to his side of the case. The 
hostile witness can be more closely examined by the attorney to whom the witness is 
adverse. The attorney can question the truth of the witness’ statements, the motives of 
the witness in providing the testimony, and can make direct statements to the witness 
about what he truly saw or did in regards to the case. The hostile witness can refute 
such statements with yes or no answers. The concept of the hostile witness is one 
greatly romanticized by most crime or legal television shows. Most Law and order 
episodes seem incomplete without at least one hostile witness. In real court cases, the 
hostile witness is much rarer. Generally, attorneys have a fairly good idea of which 
witnesses are most likely to prove their case. Surprise testimony by a witness show 
initially seemed supportive to a particular side does occasionally occur, but certainly 
not with the frequency as is seen in fiction.  

CONCLUSION 

Most advocates in India think nothing of ‘instructing’ or ‘coaching’ their witnesses on 
how to answer questions in court. The practice is rampant of parties in civil, criminal 
and disciplinary cases approaching witnesses and bringing or threatening them into 
turning ‘hostile to the party which calls them. Giving false statements to public 
servants is also de rigueur. Since most cases in India are appealed to the higher courts 
it might seem that the manner in which evidence is taken in the lower courts or before 
administrative authorities is not critical. Nothing could be farther from the truth. 
Appeals from the lower courts are generally on points of law or on appreciation of 
evidence, and as far as the actual evidence are concerned what is recorded by the 
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lower courts or quasi-judicial form in most civil, criminal and disciplinary matters is 
usually final. As the case with most offences, India’s statutes are not to be found 
wanting when it comes to proscribing (and prescribing punishments for) false 
evidence. The Indian Penal Code contains elaborate provisions defining offences and 
fixing sentences for a variety of situations where false evidence is given. These are to 
be found in Chapter X (“Contempt’s of the lawful authority of public servants’) and 
Chapter XI (“False evidence and offences against public justice”). The record in 
enforcing these sections of the Penal Code is however dismal. Prosecution for false 
evidence is extremely rare and the fear of such prosecution even rarer. 

This is not the case in either England or the U.S. where (for instance) such a 
suggestion is not routinely put to police officers or witnesses who are generally felt to 
be respectable. When the Anglo-Saxon approach to perjury and to the evidentiary 
value of statements made to the police, it is small wonder that the guilty in criminal 
cases walk free far more often than they should. The pubic look up to the judiciary to 
do justice, but the judiciary has to go by evidence. The fact that many witnesses lie 
enters into the sub-conscious of the magistrate, judge or presiding officer and makes 
his job in appreciating evidence far more difficult than that of his counterparts in 
countries where lying under oath is less common. If the evidence is false, judicial 
proceedings are polluted at source and can only result in injustice, with the acquittal 
of the guilty or in the punishment of the innocent. After all,  “if the salt has lost its 
savior, wherewith shall it be salted” 

The Supreme Court in Rameshwar Kalyan Singh v. State of Rajasthan3 has observed 
that the purpose of administering the oath to a witness is to bring home the solemnity 
of the occasion and to impress upon him the duty of speaking the truth. Any omission 
or irregularity in the administration of oath shall not invalidate any proceeding or 
render inadmissible any evidence whatsoever.1  Thus even if the competent authority 
fails to administer the oath altogether or commits an irregularity in the administration 
of the oath, it does not affect the liability of the person to speak the truth. If the person 
deposes falsely before such competent authority. He is liable for prosecution for 
giving false evidence under this section. However if the court concerned had no 
authority in the first place to administer an oath to a witness, this section has no 
application. Further, the proceedings must be sanctioned by law. If the proceeding 
itself is one without jurisdiction and not authorized or sanctioned by law, then any 
false statement made therein is not an offence. 
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