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 In the present article, the researcher has tried to explore the approach and role 

of Indian judiciary in regard to Right to Legal Aid. The concept of Legal Aid as a 

necessary corollary of right to Life and Personal Liberty. The consideration of Right 

to free Legal Aid as Fundamental Right is nothing but the outcome of judicial 

interpretation of the most cherished Right under Article 21 of the Constitution of 

India. However, the special mention of those cases is unavoidable while discussing 

the role of judiciary in the field of Legal Aid. Undoubtly, the concept of Legal Aid 

has gained strength and momentum due to the activist approach of judiciary.  

However it is to be noted that, the present position regarding Right to Legal Aid was 

not the same as that present in early period. The provisions of Legal Aid were not 

interpreted liberally so as to confer maximum possible benefit to the poor accused or 

litigants. It is only after the 42
nd

 Amendment to the Constitution of India and later 

period that the present right has gained an all encompassing position in the Indian 

Legal System. The same is evident from the approach of judiciary in interpreting 

various such provisions which is discussed as under.  
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_____________________________________________________________________ 

 

1. Introduction: 

India having written constitution, the Preamble of which envisages basic 

objectives of the Constitution makers to build a new socio-economic order, where 

there will be equality of status and opportunity for all citizens. The Constitution of 

India also guarantees number of Fundamental Rights including inter alia equal rights 

of Life and Personal Liberty. Besides this various other legal rights have been 

conferred on individuals through different statutes and schemes deriving their validity 

from the Constitution of India itself.   

However, if we critically examined the provisions of legal aid, it appears that 

even after sixty years of commencement of the Constitution of India, the 

Constitutional mandate of social justice is not transmitted into reality. This is because, 

generally Legal Services are available only to a fortunate few as there is wide 

disparity in level of income of people. So majority of people with inadequate 

resources are not having access to Courts, because of high litigation costs. Keeping 

these facts in mind, the Indian judiciary has taken lead and is playing a significant role 

in providing justice to the under privileged, indigent and helpless individuals through 

many novel concepts namely PIL, compensatory justice etc. The concept of Legal Aid 
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is one of them. The concept of Legal Aid owes its very existence to the activist role of 

the members of Higher Judiciary in India.   

   

2. Objectives of the Study: While doing research researcher had framed following 

objectives: 

1. To define nature and scope of Right to Legal aid as a fundamental right in India. 

2. To find out the Judicial Approach of Legal Aid before and after 42
nd

 Amendment 

of the Constitution of India. 

3. To explain the right to Legal Aid and it’s enforceability through Public Interest 

Litigation, Participative Justice and Lok- Adalat. 

3. Research Methodology: 
While doing this research researcher has adopted doctrinal Method and 

collected secondary data by way of Books of imminent authors, Internet  and various 

Law journals.  

 

4. Judicial approach of Legal Aid before 42
nd

 Amendment of the Indian 

Constitution:   

 Though the Legal Aid movement in India has got impetus on the part of 

judiciary itself, initially the approach of judiciary in interpreting the provisions of the 

Constitution of India or other statutes conferring Legal Aid benefits was not much 

liberal as it exists now. However, in India as there is an adversarial judicial system 

based on the Anglo-Saxon Jurisprudence. As far as the Indian scenario is considered, 

the weakness of such a system lies in the fact that, the victim faces difficulties in 

satisfying the Court of Law about his innocence and many times it may place a poor 

victim in a defeating position. No doubt, there are some provisions in the existing 

statutes and the Constitution of India itself dealing with Legal Aid benefit but they 

were not given expansive interpretation by Courts at initial stages. As an effect, 

though law provided for representation through a lawyer
1
 it was considered as a duty 

of accused or his relatives to make arrangements for the same. State had no obligation 

in this respect. Thus, in spite of there being the provisions conferring the benefit of 

Legal Aid to poor litigants, effectiveness and implementation of the same was not 

satisfactorily. In this context, it is important to note that the insertion of Article 39-A 

in the Constitution of India by way of 42
nd

 Amendment Act, 1976 has changed the 

scene totally. 

5. Judicial approach of Legal Aid after 42
nd

 Amendment of the Indian 

Constitution:   

 As stated earlier, the 42
nd

 Amendment, 1976 in the Constitution of India is the 

most extensive and exhaustive of the Amendments made so far. It inter alia inserted 

Article 39-A in the Constitution of India as one of the Directive Principles of State 

Policy. It aimed at delivering of equal justice with the instrument of Legal Aid. In 

spite of being a mere directive to the State, it has become capable of causing far 

reaching effects on the entire legal system in India only due to its dynamic and 

humanistic interpretation at the hands of Indian Judiciary.  Thus, it can be said that 

insertion of Article 39-A in the Constitution of India has brought about a 

revolutionary change in the field of Legal Aid in India.  
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 While marking out the status of Article 39-A of the Constitution of India, the 

Supreme Court recognized the changed position of Directive Principles under the 

Constitution of India through many of its decisions. In Keshvanand Bharti v. State of 

Kerela,
2
 the Supreme Court has taken a view that, the Fundamental Rights and 

Directive principles aim at the same goal of bringing about a social revolution and 

establishment of a Welfare State. So they can be interpreted and applied together. The 

Court now considers that the Fundamental Rights and Directive Principles are 

complimentary and supplementary to each other.  This is because, the Directive 

Principles prescribes the goal to be attained and the Fundamental Rights lay down the 

means by which that goal is achieved. This shows the equality of significance of both, 

Fundamental Rights and Directive Principles of State Policy in fulfilling the 

Constitutional mandate of equal and social justice.   

 According to the view of judiciary, now it reveals that, it is the responsibility 

of Court to ensure the implementation of the directives and to harmonize the social 

objective underlying the directive with the individual rights. Accordingly, the Court 

many times seems to have correlated Article 21 of the Constitution of India dealing 

with Fundamental Right to Life and Personal Liberty with Article 39-A, a Directive 

Principle of State Policy. It is also worthy to be noted here that, the Apex Court in 

India has not only contributed in evolution of the concept of Legal Aid in India but 

has played a significant role in enforcement of it. While attempting this, the Court has 

dealt with many aspects or components of Right to Legal Aid through its various 

verdicts.  Some of them are discussed here under the following heads.  

6. Scope and ambit of ‘Right to Legal Aid’ as a Fundamental Right: 

  Legal Aid was recognized by the Courts as a Fundamental Right under 

Article 21 of the Indian Constitution, the scope and ambit of this right was not made 

clear. The step was taken in this direction in the form of the verdict of Sunil Batra v. 

Delhi Administration 
3
 where the two situations in which a prisoner would be entitled 

for Legal Aid were given:  

 First, to seek justice from the prison authorities and 

 Second, to challenge the decision of such authorities in the Court. 

 Thus, the requirement of extension of benefit of Legal Aid to the needy person was 

considered essential not only in judicial proceedings but also in proceedings before 

the prison authorities which were administrative in nature.  

The Court has reiterated this principle again in Hussainara Khatoon v. State of 

Bihar 
4
 and by saying that,  

 “it is an essential ingredient of reasonable, fair and just procedure to 

a prisoner who is to seek his liberation through the Court’s process 

that he should have Legal Services available to him. Free Legal 

Service to the poor and the needy is an essential element of any 

reasonable, fair and just procedure.”  

In the instant case, the Court invoked Article 39-A of the Constitution of India 

which makes a provision for free Legal Aid in the form of Directive Principle of State 
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Policy in order to interpret Article 21, which guarantees a Fundamental Right to Life 

and Personal Liberty. Thus by interpreting Article 21 of the Constitution of India in 

the light of Article 39-A the Court has tried to harmonize both provisions and thereby 

to confer justice to needy person. In further cases the Court has attempted to widen 

the scope of this right in many ways. It is discussed with the help of some landmark 

cases as under.  

6.1 Accused to be informed of his Fundamental Right for free Legal Aid: 

Further, the judiciary has in Khatri v. State of Bihar 
5
 has considered the 

significant question as to the condition of extending Legal Aid benefit to the poor 

accused persons in the context of  the fact that the majority of the people in the 

country are illiterate, backward and even the literate people are not fully aware about 

their rights. i.e. Whether the accused has to ask for the lawyer by himself or it is the 

obligation of the State irrespective of his request. In the instant case, it was held that, 

it is not necessary that, the accused must ask for the Legal Assistance. Even where 

there is no such demand, the benefit of Legal Aid must be made available to him. 

Going one step further, the Supreme Court of India through the decision of this case 

has imposed a duty upon the trial Court itself to tell the accused about his right to get 

Legal Assistance at State Cost. The Supreme Court required that, the Magistrate or a 

Sessions Judge, before whom the accused was produced, must inform him about his 

right to counsel assistance or his defense. It would make a mockery of Legal Aid if it 

were to be left to a poor, ignorant and illiterate accused to ask for free Legal Services.  

Thus the Court has recognized the significance of Right to Legal Aid in the 

present context of Indian society and acted accordingly through its judgments.   

6.2 Right to Standard Legal Education:  

 Another significant dimension of the Right to Legal Aid as propounded by the 

Indian Supreme Courts is that, the Right to Legal Aid also implies the Right to get 

Standard Legal Education. While dealing with the combined effect of Articles 21 and 

39-A of the Constitution of India, the Supreme Court emphasized on the need of vast 

number of persons trained in law so as to afford free Legal Aid to the satisfaction of 

all. 
6
 The Supreme Court in the instant case, pointed out that, the absence of 

reasonable facilities, infrastructure, competent teachers and staff in Law Colleges 

would adversely affect the standard of legal education and this may in turn lower the 

quality in providing free Legal Aid.  To avoid this problem, the Supreme Court 

directed the State to provide grant-in-aid to recognized law colleges so as to unable 

them to function effectively and produce a sufficient number of well-trained or 

properly equipped law graduates. This in turn will help the State in providing free 

Legal Aid to the individuals to his own satisfaction. In this manner, the Supreme 

Court has considered aspect regarding the effectiveness in providing free Legal Aid. 

This will exert a long lasting effect in the field of Legal Aid.      
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6.3.Legal Aid and competency of the lawyer: 

 Another important aspect of this right, which is very crucial to be discussed 

here is, the competency or qualification of the lawyer extending Legal Services to the 

needy person. This question was considered by the Apex Court while dealing with the 

case of Kadra Pahadiya v. State of Bihar.
7
 Accordingly, the Court directed that, the 

prisoners would be provided Legal Services of a ‘fairly competent lawyer’ since the 

Right to Legal Aid in a criminal case has been declared to be a Fundamental Right 

implicit in Article 21 of the Constitution of India. Thus it can be said that the 

obligation of the State is not only to provide mere counsel assistance to the poor but 

also that they must be qualified and competent in order to avoid any possibility of 

miscarriage of justice.   

7. Right to Legal Aid and its Enforcement: 

 In spite of these laudable interpretations by judiciary of the Right to free Legal 

Aid in India, there appears a wide gap between the decisions of the Court and their 

implementation. The Supreme Court many times has expressed a deep concern about 

such situation. In one such significant judgment of Sukhdas v. Union Territory of 

Arunachal Pradesh, 
8
 Justice P.N. Bhagwati, had made the observations highlighting 

the importance of Legal Literacy as a part of ‘Legal Aid Movement’ to cope with the 

problems aroused due to the societal set-up in India.  The Court has pointed out that, 

now it is to the common knowledge that in India, about 70% of the people living in 

rural area are illiterate and even more than that percentage of the people are not aware 

of the rights conferred upon them by law. Even literate people do not know what are 

their rights and entitlements under the law. It is this absence of legal awareness which 

is responsible for the deception, exploitation and deprivation of rights and benefits 

from which the poor suffer in this land. Their legal needs always stand to become 

crisis oriented because their ignorance prevents them from anticipating legal troubles 

and approaching a lawyer for consultation and advice in time.  Moreover, of their 

ignorance and illiteracy, they cannot become self-reliant; they cannot even help 

themselves. Due to this the Law ceases to be their protector because they do not know 

that they are entitled to the protection of the law and they can avail of the legal service 

programs for putting an end to their exploitation and winning their rights. The result is 

that poverty brings with them a condition of total helplessness. This miserable 

condition in which the poor find themselves can be alleviated to some extent by 

creating legal awareness amongst the poor. That is why it has always been recognized 

as one of the principal items of the program of the Legal Aid movement in the 

country, to promote legal literacy.  

 According to Justice Palok Basu, the unfortunate scene in India is that, the 

programme of free Legal Services is not successful to the extent to what it should 

have been due to non co-operative attitude of the Bar which aggravates this problem. 
9
  

 However to overcome such hindrances in the enforcement of  Right to Legal 

Aid, the Higher Judiciary again devised new concepts, significant among them is 

Public Interest Litigations(PIL). Due to this the illiteracy or poverty of persons 
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seeking justice cannot become hindrance in any way.  Because, through PIL the 

justice can be sought by any public spirited citizen on behalf of those sundry. It can be 

cleared from following discussion.    

7.1 Right to Legal Aid and Public Interest Litigation (PIL): 

 Gradually the Court took the initiative in protecting Human Rights by 

evolving epistolary jurisprudence and expanding frontiers of Locus Standi Rule. 

Therefore the Public Interest Litigation or the Social Action Litigation has become a 

powerful instrument of protecting the basic rights of the poor and indigent persons, on 

whose behalf some other person or institution can move the Court for vindication of 

their Human Rights. It is worthwhile here to note that, the Supreme Court in the case 

of People’s Union for Democratic Rights v. Union of India
10

 emphasized the role of 

Public Interest Litigation in Legal Aid Movement, for ensuring basic Human Rights 

to poor and weaker sections of the society.  The observations of the Apex Court for 

the cause of poor in the judgment run as fallows: 

“Public Interest Litigation is a strategic arm of the Legal Aid 

movement and is intended to bring justice within rich of the poor 

masses.” 

 The public Interest Litigations are nothing but the public law remedy. Unlike 

traditional litigation, it is of non adversary type. It is a means of enforcing civil and 

political rights of poor, the ignorant and socially and economically weaker classes 

who cannot afford to go to the Court. The strategy of Public Interest Litigation is 

devised for increasing citizen’s participation in the judicial process. 
11

 There are 

ample instances, where the benefit of Public Interest Litigation was used for ensuring 

Right to live with Human Dignity, enshrined under Article 21 of Constitution of 

India. The remedy of Public Interest Litigation has also many times applied for 

deciding the Right of Legal Aid to the detenus under Preventive Detention Laws.  

7.2 Legal Aid and Participative Justice: 

 The concept intermingled with the Concept of Legal Aid is the concept of 

Participative Justice. As the Concept of Legal Aid is primarily meant for the deprived 

and the disadvantaged persons of the society, the aim it seek to achieve cannot be said 

to have been achieved in full until all those deprived and the disadvantaged sections 

have participated or come to forefront for the enforcement of their rights. The 

Supreme Court of India also showed their concern in furtherance of cause of Legal 

Aid movement with the help of public participation in Legal Aid programmes.
12

 The 

reason behind this approach can be justified with the view that, the Legal Aid 

programmes are not the charity or bounty but it is a social entitlement of the people. 

The success of these programmes can be better if the people in need of it considered 

themselves as participants and not as only beneficiary to it. In other words, the active 

role is also expected from the masses as that shown by the judiciary itself.  

It is also observed that, the people’s participation and active involvement can 

be secured if the Legal Aid programmes are operated through voluntary organizations 

and social action groups. These organizations are working amongst the deprived and 
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vulnerable sections of the community at the grass root levels and therefore, they know 

what are the problems and difficulties encountered by those neglected sections of 

Indian humanity more clearly. Hence, it is more desirable that, such voluntary 

organizations and social action groups must be supported and encouraged by the State 

so as to have more promising Legal Aid Programmes. The Higher Judiciary has also 

taken a same view and from time to time held that, the Government shall in 

compliance with its obligations under Article 39-A of the Constitution of India extend 

its support to various categories of voluntary organizations and social action groups. 

They shall inter alia include : those organizations as are recognized by the committee 

of Implementing Legal Aid Scheme, Legal Aid and Advise Boards as set up by 

respective States or as recognized by the State governments.
13

  

 Thus, after discussing the role of judiciary in promoting and encouraging the 

Public Interest Litigations, recognition of the role of voluntary organizations and 

giving emphasis upon participative justice, it reveals that presently, the judiciary is 

trying to make the concept of Legal Aid more dynamic and broad based. Such 

broadening of Legal Aid concept will go a long way in promoting and protecting 

basic Human Rights of all individuals.  

7.3.Legal Aid and Lok Adalat: 

         The Indian concept of Legal Aid, the strategy of Lok Adalat is also included the 

concept of Legal Aid. This concept of Lok Adalat owes its very existence to the 

activist approach of some of the judges of the Supreme Court of India including 

Justice P.N. Bhagwati, Justice Krishna Iyer etc. In pursuance to Article 39-A of the 

Constitution of India, the setting up of Committee for Implementing Legal Aid 

Schemes (CILAS) by the Union Government in 1980 under the Chairmanship of 

Justice P.N. Bhagwati and later on under the Chairmanship of justice R.N. Mishra has 

given impetus to the concept of Lok Adalat. Lok Adalat was one of the important 

items of strategic Legal Aid Programme, adopted by the Committee for implementing 

the Legal Aid Scheme
14

. The members of this committee gave more importance to 

Preventive Legal Aid Service Programmes than to traditional Court oriented Legal 

Aid Programmes, which are now adopted in India as an important part of Legal Aid 

concept. The noted jurists also explained six components of the said programme. The 

first and foremost implication of this programme was of holding Legal Aid camps and 

Lok Adalats in rural areas for bringing about settlement of disputes rapidly and 

cheaply
15

.  Thus, the theory of Lok Adalat is also the output of activist role of Indian 

Judiciary and their attempt to render Legal Aid Services at the door-steps of needy 

people. All these recent aspects relating to Right to Legal Aid makes it crystal clear 

that, the judiciary has attempted to widen the concept of Lok Adalat to make it more 

effective. 

8. Sum Up: 

     From above discussion it reveals that, the researcher as to explore the 

approach of Indian judiciary towards Right to Legal Aid is achieved satisfactorily. It 

also reveals that, the judiciary in India has realized the fact that, though Fundamental 
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Rights are justiciable and Directive principles are non- justiciable, for a large majority 

of people in India, these Fundamental Rights have no meaning unless a new socio-

economic order is built on the basis of directive principles of State policy. 

Accordingly, in last three decades, the Supreme Court of India is invoking the 

Directive Principles in interpreting Fundamental Rights as guaranteed under the 

Constitution of India. For this purpose, Article 21 of the Constitution of India 

guaranteeing Right to Life and Personal Liberty is used as a tool many times by the 

Judiciary.  

 In fact, the concept of Legal Aid owes its origin to the activist approach of 

some of the members of higher judiciary like Bhagwati J., Krishna Iyer J. etc. further 

the concept was molded as per need of society by judiciary through its various 

landmark decisions.  The most eloquent role of judiciary in this area is to interpret the 

Article 39-A in the light of Article 21 of the Constitution of India to make it 

enforceable as one of the facets of Fundamental Right guaranteed under Article 21 of 

the Constitution of India. Here the last hypothesis of the researcher that, the judiciary 

has played a key role in enforcing Right to Free Legal Aid by providing it a 

Constitutional habitat of Article 21 has proved in affirmative. This role of judiciary is 

really praiseworthy as it has recognized the need of Legal Aid movement in India and 

also tried to innovate it according to the changes in the socio-legal set-up in the Indian 

society.  
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