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The constitutional right of free expression is powerful medicine in society as 
diverse and populous as ours. It is designed and intended to remove governmental 
restraints from the arena of public discussion putting the decision as to what views 
shall be voiced largely into the hands of each of us, in the hope that use of such 
freedom will ultimately produce a more capable citizenry and more perfect polity and 
in the belief no other approach would comport with the premises of individual dignity 
and choose upon which our political system rest.i  
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Introduction :  

The Freedom of citizen speech and expression under Article 19(1)(a) of the 
constitution may not be absolute but the restriction there upon under Article 19(2) 
have been narrowly construed. In Life Insurance Corporation of India v. Prof 
Manubhai D Shah it was held that the burden is on the state to show that the benefit 
from restricting the freedom is far greater than the perceived harem resulting from the 
speech or depiction. The state has to ensure that restrictions do not rule out legitimate 
speech and that the benefit to the protected interest  outweigh the harm to the freedom 
of speech expression.  
 
The rule of Law and Freedom of Speech : The right of Civil disobedience :  
 

The  actions of public officials like those of citizens, must reflect their opinion 
about the need of the common good ,the  law cannot be left unenforced whenever it 
encounters opposition that the things misguided .ii  , the citizens responsibility to 
support the well being of the community which the ideal of the autonomy or 
independence assumes has to accommodate the needs and aspirations of other person. 
 

The good citizen will acknowledge the necessity  of the legal authority as a 
means of facilitating the reasonable condition, plan ,purpose of  individuals according 
to some generally acceptable , scheme of justice and he will therefore acknowledge as 
binding many rules whose justice and he will therefore acknowledge as binding many 
rules whose justice he doubts or even denies. 
 

Scanlon’s   Millians  principle is shown to be consequence of the view that the 
powers of the state are limited to those that citizens could recognise while still 
regarding themselves as equals, autonomous as rational agents.iii   According to 
Millian principle  the state cannot legitimately outlaw the advocacy of illegal actions 
for it may not deprive the citizen of the ground for forming an independent  
judgement as to whether or not the law should be obeyed what is essential to the 
person remaining autonomous is that in any given case his mere recognition that a 
certain action is required by law does not settle the question of whether he will do it 
Frederick Schaver nevertheless denies that the state may not interfere with the 

Abstract 
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information available to the citizens, questioning the so called rights of civil 
disobedience.iv 

 
Freedom of speech  includes the right to protect against injustice, seeking 

official acknowledgement of the dissentients case or appealing more widely to the 
community in general invoking the moral judgement of other citizens. The resistance 
appears mostly the freedom which enables the dissentients to explain the character of 
his disobedience  as a conscientious response to unjust or unacceptable demands, 

 
The nature of good citizens dissent or disobedience  can be established only by 

his giving an account  of its basis and justification and in providing reasons for his 
resistance the dissentient demonstrates the conformity to the standards of probity that 
the rule of law demands. 

 
The primary purpose of freedom of speech is to enable the citizen to persuade 

his government to revoke unacceptable demands in view of their justice or inquiry of 
the public goods. It also allows him to appeal to judgement of other citizens seeking 
their support .His disobedience underlies the depth of his convictions and the moral 
seriousness of his dissent. A citizens dissent and disobedience may therefore serve 
rather than undermine, the ideal of fidelity to law, which properly understood  , means 
adherence to law as the relating to accept interpretation of justice and the common 
good. 
 
Civil disobedience and fidelity of law 
   

State cannot surrender the power to enforce its rules against anyone with 
conscientious grounds , sincerity and good faith. State could enforce it rules when  
that was  necessary for the public good. The process of judicial review may be 
accepted as a necessary safeguard of individual freedom. 

 
John Rawl rightly observed the  moral basis of democracy lies in the nature 

and limits of majority rule. The state cannot take the citizen compliance for granted 
but must allow free debate on each and every issue. 

 
Material and methods : 

Doctrinal method of research is used and various research  materials are used 
for this research article.  
 
Results : 

The Silencing of dissent , and the generating of fear in the minds of people 
violate the demand of personal liberty, but also make it very much harder to have a 
dialogue based democratic society . Dr Ambdekar  spoken of the danger posed by 
disconnect between political equality and social economic inequality.  
Dissent  as a right has been recognised by the Supreme Court India as right to 
freedom of speech guaranteed as Fundamental right by Article 19(1) of the 
Constitution. Every citizen of the republic has the right and duty to judge. Herein lies 
the indispensability of dissent. 
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The Right of Silence as a Right to Protest 
 

 Bentham propounded that only the guilt seek the protection of silence 
overlook the true purpose of the privilege. The law should seek to elicit his consent on 
their basis of their contribution to the common good.  
 
Discussion : 
 Position in United States  

Dissent means existence of Democracy, Dissent means expression of owns 
opinion by the judge. It does not affect the verdict . If dissent is not allowed, it means 
judiciary is not free. 
Justice Brennan wisely proclaimed that "[d]issent for its own sake has no value, and 
can threaten the collegiality of the bench. 

 
"Dissents contribute to the integrity of the [judicial] process" and "to the 

marketplace of competing ideas."' Dissent, therefore, when strongly felt and coolly 
reasoned, is a judicial" obligation," as well as a right-and it is "very hard work" that 
judges" cannot shirk. Judicial dissent can be broken into three distinct components: 
expressing disagreement to one's colleagues privately; having one's disagreement with 
the majority's opinion publicly noted ;and issuing a written dissenting opinion in 
company with the majority's. 
 

 In the United States Constitution Two constitutional arguments, at least, 
present themselves in 
favor of the proposition. First, the First Amendment always comes to mind when 
some sort of expression is being regulated. Yet while freedom of speech may well 
support part of the claim-that judges have the right to privately express and publicly 
note that they dissent from a majority judgement or opinion-it may well not support 
the full-blown claim that dissenting judges have a right to issue accompanying 
opinions that explain their dissenting views. Second ,however, the Constitution 
employs the words "Courts" and "Judges "to describe actors in the judicial branch 
 

Two constitutional arguments, at least, present themselves in favor of the 
proposition. First, the First amendment always comes to mind when some sort of 
expression is being regulated. Yet while freedom of speech may well support part of 
the claim-that judges have the right to privately express and publicly note that they 
dissent from a majority judgement or opinion-it may well not support the full-blown 
claim that dissenting judges have a right to issue accompanying opinions that explain 
their dissenting views. Second  ,however, the Constitution employs the words 
"Courts" and "Judges" to describe actors in the judicial branch.The idea that the words 
used in the constitution carry some contemporaneous, well-accepted core meaning 
which, although not detailed, was (or would have been) obvious to the constitutional 
Framers, and thus must be counted as a part of the Constitution  's literal meaning, is a 
traditional one in constitutional interpretation. 

 
Case  Laws under Indian Constitution in regards to Right to dissent 
 

Golak Nath v.State of Punjab.v The decision of golaknath for the first time 
infused new life in amending power of parliament by stating that Parliament 
amending power is flexible consisting of variety of methods it is intra constitutional  
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and not extra constitutional. The court ruled it “ It is the whole constitution is 
Supreme and Sovereign and therefore amending power is not over and above the 
constitution  and its supremacy but within the constitution itself. The 24 Amendment 
Act in the year 1971 is important in regards  to Amending the Article 13 and Article 
368 in wake of supreme court verdict in golaknath case.vi 
 

Keshavanda  Bharati v. State of kerla.vii  On 24 April 1973 the constitution 
bench of 13 judges with a majority of 7:6 judges , the dissenting judgement as given 
by Hon’ble the then Justice Y.V .Chandrachud held that  Parliament has unlimited 
powers of the constitution amendment.  According to the Minerva Mills caseviii   The 
Court emerged victorious in battle with the parliament in constitutional matters and 
strengthened the doctrine of judicial review and Hon’ble the then Justice P.N 
.Bhagwati in his strong dissenting judgement rightly appreciated the true significance 
of the Directive principles of State Policy. The Hon’ble the then Justice P.N 
.Bhagwati warned against ,minimizing the importance of Directive principles of State 
Policy which nourish the roots of Indian democracy. 
 
Right to remain silent or Right Against Self incrimination 

The right not to be compelled to testify himself is a universally recognised 
right of the accused  under article 14 of the International Covenant on Civil and 
politically rights and is fundamental right conferred by Article 20 (3) of the 
Constitution of India. Article 20  (3) do not prohibit the accused being questioned 
during investigation and trial. When questioned the accused may deny or make 
confession 

 
Article 20 no doubt prohibit questioning accused, but it says that accused is 

not bound to answer. There was neither kingdom nor the king ; neither punishment 
nor the guilty to be punished. People were acting  according to dharma; thereby 
protecting one another.ix The Eminent lawyer Shri Fali Nariman has said “ It is the 
time that we recognize the right of silence during a trial is not really a right, but a 
privilege and although every accused has a right to be presumed innocent till he is 
proved guilty .In terrorist related and other grave crimes the accused has an obligation 
to assist the discovery of truth. 
 
Suggestions and Recommendations : 
 

1. The right to dissent must be used very carefully by the people of India as it is 
prima facie  required for presenting your own opinion. 

2. The Judiciary must also use the right of dissent in constitutional matters 
because views of judiciary is indirectly the views of civilized society with 
regards to procedure established by law. 

3. Article 19(1) (a) must be construed and interpreted very strictly as it is crucial 
for freedom of speech  of the people of india. 

 
Conclusion : 
 

Each citizen must accept responsibility for his own interpretation of the 
constitution and principles of justice it enshrines.  There can be no legal or socially 
approved rendering of these principles that are always morally bound to accept. The 
freedom of speech is intended to facilitate the exchange of ideas and information and 
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to encourage the citizens to act on the basis of what they judge good reasons. The 
government must act on the basis of their best judgement in same manner as the 
citizen. The law cannot be administered  from the position of neutrality. 

The Right to dissent must be protected as it has emerged from Indian 
constitution. The judiciary has imparted the right to dissent in various judgements of 
Supreme Court of India. Presently there is right to reject in voting procedure of any 
constitutional post therefore it must be projected and protected as right to dissent and 
right to reject these are two sides of one coin. Nevertheless right to dissent must be 
protected for maintaining the constitutional right as per the procedure established by 
the law. 

The Right to dissent is a negative right and therefore it must also taken into 
consideration because every right has two parts  that is negative and positive. 
Nevertheless the right to dissent is inalienable and inseparable from the freedom of 
speech and expression. 
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