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Computer software is also one of the human creations. The law which protects computer 
software falls under the domain of intellectual property. Intellectual property rights are 
granted in order to encourage the human creativity. Innovations has become a keyword in 
all kinds of industries the speed of innovation in the fields of computer software in last 
ten years has been increasing at fast pace. Thus to protect the innovation and promote an 
innovative environment it is important to ensure that the patent system is capable of 
facing the challenges posed by these new innovative technologies. Software patents are 
one of the most contentious issues in intellectual property rights. The growing economic 
significance of computers and computer programs gives software patents this 
controversial status. This paper analyses the present position of the software patent in 
India. It also throws light on the evolution and development of law and discussing the 
changing stance of Indian patent office on the patentability of Computer Related 
Inventions.  

KEYWORDS: Computer programme, patents, intellectual property rights, computer 
related inventions. 

Introduction 

The software industry is today one of the most important industries, and almost all 
devices we use contain some piece of software. As software has both a literal expression 
and an inventive aspect, it has been unclear which way the intellectual property should be 
protected. The patent system offers an invention relatively simple bargain disclosures of a 
technological advance in exchange for rigid of excluding others from employing it. 
Therefore, the goal of the patent law is to stimulate innovation through a guaranteed 
specified time market exclusively in order to increase productivity efficiency and equality 
to life. Through patents, inventions can be development and protected from immediate 
imitation which encourages inventors to willingly bear the high cost of development 
without the fear that competitions will be able to reproduce their invention at a much 
lower cost.1 

I. Nature of Patents 

The term patent from the Latin word Patere (to be open) referring to an open letter of 
privilege from the sovereign originated in Venice in the late fifteen centaury venetian 
senate act was passed in 1474 to regularize the practicing of granting patents as well 
England also passed the statute of monopolies allowing to grant monopolies to new 

                                                           
1 Bijip.p.Jonson,  Patenting of Software Business Methods, p-23. 

Abstract 



Online International Interdisciplinary Research Journal, {Bi-Monthly}, ISSN 2249-9598, Volume-09, Jan 2019 Special Issue (04) 

 

 w w w . o i i r j . o r g                      I S S N  2 2 4 9- 9 5 9 8 
 

Page 224 

products that are necessary to promote  competition through innovation.2 Late 1970 U.S. 
dramatically with new rules being framed, expansion of patentable subject matter. 

In the present era with signing of TRIP’s agreement patent have assumed massive 
importance. TIRP’s agreement generally set out the minimum standards regarding the 
grant of right to the owner of IP enforcement requirements in the national laws and 
settlement of disputes and remedies to those whose I.P rights got infringed. 

Patent applied and should fulfill all the patentability criteria such as novelty, non- 
obviousness and usefulness. The product should be new, should have some value in 
market place and should not be obvious. 

Article 27 of the TRIP’s agreement deals with patentable subject matter, it constitutes any 
inventions, whether product or process, in all fields of technology, provided that they are 
new involve an innovative step and are capable of industrial application. However, the 
member nations may exclude from patentability, diagnostic, therapeutic and surgical 
methods for the treatment of humans or animals. Further plants other than micro –
organisms and essentially biologically process for the production of plants or animals 
other than non-biological and microbiological processes may also be excluded from 
patentability.3    

In the present times, computer technology forms an integral part of the world 
wide economy. It plays an increasingly significant role in nearly every aspect of modern 
business life, from production to communications to design. As easy utilization of 
computers is result of the efforts of thousands of computer programmes who write the 
software to meet the demands of all those people who need to use a computer as a tool for 
their job. The industry of computers is a dynamic industry grounded in creativity and 
innovation and is fuelled by the profit motive in a free enterprise system a firm which 
invents in the development of software for realisation of the fruits of the investment 
needs legal protection is a necessary incentive to the creation and commercialization of 
computer software. 

II. Need to protect software 

Patentability of software is a hotly debated topic in the current intellectual property (IP) 
context. With the rise of computer technology in recent decades it has become necessary 
to provide suitable IP protection to the software industry. As pointed out by many 
scholars, the misappropriation of ideas in a free competitive market is simple and 
inevitable. Especially, software may be misappropriated in a variety of circumstances and 
those would become vulnerable in free marketplaces. Therefore, to evade such unfair 
practices the law should be expanded to provide economic incentives to the owners or the 
creators of the software. This idea is the root factor for extending IP protection to protect 
software. The commercial value, as well as the expanding nature of software, has caused 
much difficulty in classifying software within a specific category of IP protection. 
Therefore, according to some commentators, software can be protected under copyrights, 
                                                           
2  Ibid 
3
 www.askipproipproin.com visited on 23/2/2017. 
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patents both copyrights and patents trade secrets or even a sui generis software rights. 
Patent protection of computer software is the most controversial protection when 
considering the debatable passage and practices relating to patenting software in 
international, as well as domestic IP paradigms.4 
Patent incentives fail most dramatically in software because of the nature of software 
development, the low bar to patenting software features, and the gap in time and cost 
between initial software idea and its implementation in software design and 
programming." Software and business method patents are problematic because they 
protect too early in the continuum from invention to innovation." To obtain a patent, one 
need not have built a working model, nor have showed others how to get through the 
debugging stages; one can instead stake a claim on something little more than an 
abstraction. From there, the patent-holder might develop and commercialize a product, 
but he might also fail or take a detour, finding it more lucrative to look for that patented 
germ of an idea among others' products, even if those others had developed it 
independently. As is, the patent system provides incentives where they are not needed: to 
generate yet more "ideas" without sufficiently encouraging the development of those 
ideas into useful products or services. Patent enforcement acts as an alternative to product 
development, rather than an inducement toward it.5 

III. Meaning of software. 

The computer technology consists of several layers of technical abstracting ranging from 
computer hardware to software. As simply define if you can delete it, its software. If not 
its hardware. Software can be removed with the click of button, while hardware requires 
a little more physical effort to get rid of it.6 

Software is the instructions given to a computing device to make it function." Software is 
everywhere. In stands alone packages for home computers and business automation; 
embedded in devices large and small; customized for industrial uses; hosted "as a 
service," in the cloud." Software simultaneously comprises infrastructure, the application-
layer, and digital content; it is both product and component. It is ubiquitous and nearly 
universal yet highly specialized. Software ranges from the simple (the command print 
("Hello World!") creates a functional software program in many coding languages)" to 
the complex (Microsoft Windows XP had a reported thirty-five million lines of code, 
while Vista contained more than fifty million).'  
 Therefore all electronic components and mechanical components that comprise a series 
of machine that have the ability to interpret and follow software instructions to produce a 
useful result are considered as hardware. Whereas the programs, data, applications and 
operating system that work on the hardware are collecting referred as software. 

       The New Oxford Dictionary for Business world define software as programs used in 
computer (together with their documentation) including programming listing, programs 
libraries and user and programmer manuals”. 

                                                           
4
   W.A. Sanath S. Wijesinghe ,  Patenting Software Related Inventions In Sri Lanka: Comparative 

Analysis With Reference To United States Of America, United Kingdom And European Union, South East 
Asia Journal On Contemporary Business, Economic And Law -2017 April  
5 Wendy Seltzer, Software Patents and/or Software Development- Heinonline, p- 17. 
6 http://www.techsoup.org/howto/articlepage.ctm?Article=id 139&topicid=2 , visited on 12/2/2018. 
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         The world intellectually property organisation defines computer software as “any or 
several of the items which follow : computer program, program description and 
supporting material”. 

         The phrase ‘computer software is commonly defined as a computer programme in 
the form of source code ad object code “. 

         However some authors define it as computer programmes and ancillary materials’ 
so that all of the following are included in the form computer software. 

a. Computer programmes  
b. Design materials, e.g flowcharts, diagrams, specifically etc. 
c. Database  
d. On formation stored on computer media, e.g. conventional works such as 

literature, artistic work, music, etc. stored digitally. 
e. Programming language7 
IV. Forms of Protection Software  

Software can be considered as a hybrid Varity of technology which is not solely a 
literary work bur also posses functionality they can be regarded as both writings and 
machines simultaneously. It is actually a code language which is capable of 
accomplishing a predetermined objective. It is a type of writing which itself is processed 
thorough an electronic network. This raises difficulty for fitting software into any specific 
category of intellectually property like patent, copyright and trade secret resulting into 
endless confusion as to how it may best be protected. Software professional consider 
patent more beneficial for granting appropriate protection to the software but in case such 
protection is not provided or unavailable then they would choose for copyright 
protection. Some even consider trade secret and contractually terms to seek protection.8 

V.  Patent law and Software Protection 

 Technology related patents (which are not in relation to hardware) are usually 
categorized as software patents or business method patents. For example, a system or 
process developed by a taxi company which allows any customer to choose a taxi which 
is closest to his location could qualify as a business method. 
 
 A Patent an exclusive right granted to a person who has invented some new and useful 
article. An improvement of existing article or a new process of making some article. 
Patent laws in India ensure that no other person can make, use, distribute or sell any 
commodity which uses this product or process by granting patent rights to the inventor. 
 
 The Indian Patent Act, 1970 governs all aspects of the patent in India, including what 
can and cannot be patented, guidelines for obtaining a patent, procedure for obtaining a 
patent, tenure of a registered patent, etc. Section 3(k) of the Indian Patents Act, 1970 

                                                           
7 Purva Chandra, Protection of software under Intellectual property law in India, Vol. 2, Company Law 
Journal 2003, p- 53. 
8 Sec.20 of copyright Act, 1957-“ literary work includes computer programmes , tables and compilation 
including computer database” 
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reads that mathematical or business method or a computer programme per se or 
algorithms' do not fall under the category of items that can be patented in India. 
Therefore, the Patent Office has been rejecting the majority of patent applications for 
software patent in India, even though they are high on innovation. 
 
 Copyright registration is commonly used to protect software in India. Computer software 
and programs can be registered as a literary work as per Section 2(o) of the Copyright 
Act 1957. While applying for copyright registration for a software the source code must 
be submitted along with the application to the Copyright office. However, the copyright 
laws in India protect only the specific code and does not provide any protection to the 
idea behind that code. A software copyright in India does not restrict the creation of a 
different code with similar functionality and idea, which is protected by obtaining a 
patent for the programme. 

VI. Pre- requisites for getting software patents 

In order to obtain a patent in India, an invention must fulfill four criteria: 
1. Industrial Applicability: - "capable of industrial application", in relation to an 
invention, means that the invention is capable of being made or used in an industry.9 
 
2. Inventive Step:-"inventive step" means a feature of an invention that involves technical 
advancement as compared to the existing knowledge or having economic significance or 
both and that makes the invention not obvious to a person skilled in the art.10 
 
3. Novelty:-"new invention" means any invention or technology which has not been 
anticipated by publication in any document or used in the country or elsewhere in the 
world before the date of filing of patent application with complete specification, i.e., the 
subject matter has not fallen in public domain or that it does not form part of the state of 
the art. 11 
 
4. Patentability exclusion for software or computer program:-Mathematical business 
method computer programme per se or algorithms.12 
 
              Patentability exclusion for software or computer program specifically elucidates 
subject matter which is novel/new product or process, having an inventive step and 
capable of industrial application qualify for patent if it falls under Section 3(k) of the 
Indian Patents Act, 1970. Nevertheless, not all computers related invention falls under 
Section 3(k) or that computer-related inventions which are outside the scope of Section 
3(k) are patentable in India. For instance, if the main essence/contribution/ function of the 
proposed invention lies solely in the computer program, the invention is not patentable as 
per Section 3(k) of the Patents Act, 1970. Conversely, if the main 
essence/contribution/function of the proposed invention lies the computer program as 

                                                           
9
 Sec 2(1) (ac) Indian Patent Act, 1970. 

10 Sec 2(1) (ja) Indian Patent Act, 1970. 
11 Sec 2(l) IPA, 1970. 
12 Sec 3 IPA, 1970 
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well as hardware, the invention will not fall under Section 3(k) and shall be judged on 
other criteria of patentability. 

VII.  Merits and Demerits of software patents. 

Merits Demerits 

Patenting of software protects the idea 
and the same can be used only subject to 
the permission/license from the patentee. 

The software may be protected through other 
forms of statutory provisions like Copyrights 
as it may be considered as literary work, as 
and maintaining patent is a costly 
proposition. 

Patent will protect the inventor against 
the copier as against copyright which 
would only protect the literary work and 
not the logic itself. 

The innovations which would depend on the 
previous work of concepts would be halted, 
and the development of the technology would 
be retarded and hindered. 

New incentives ranging from royalty to 
licensing fee would be there. 

Short cycles of the software would render the 
patent useless by becoming outdated and/ or 
obsolete. 

It will stimulate and incentivize the 
innovation making more people get into 
this regime. 

Long-term protection would drastically 
hinder the growth. 

Bargaining capacities of the companies 
improved. 

29It would lead to the rise in bad patents and 
burden on the resources of Patent offices. 

VIII.  Computer Related Invention Guidelines 

          In the absence of any guidelines on the issues of patents on computer related 
inventions (CRI), it was found that while some patent offices refused to grant software 
patents, others were inclined to grant patents on software. In order to remove 
inconsistencies related to grant of patent in India, the Controller of Patents issued 
guidelines related to CRI first in 2015 (known as CRI Guidelines 2015). The gist of the 
2015 guidelines was that the patent offices in India were prohibited from issuing business 
method patents while computer programs could be patentable on the fulfillment of certain 
conditions. 
The CRI Guidelines 2015 was decried by open source activists in India who claimed that 
the 2015 Guidelines would adversely impact innovation by start-ups in India; they argued 
that the 2015 Guidelines violated section 3(k) of the Patents Act which expressly 
prohibited software patents. This led to the recall of the 2015 Guidelines in December 
2015 and fresh guidelines were subsequently issued in February 2016. The 2016 
Guidelines altered the earlier position to the extent that even patents on computer 
programs could not be granted unless the inventor could show that the invention included 
a computer program “in conjunction with a novel hardware (also known as novel 
hardware requirement'). 
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           Guidelines required that the focus of the examiner should be on the underlying 
substance of the invention and not the particular form in which it is claimed. The claims 
should be properly construed and the actual contribution of the claim must be identified, 
and if the contribution lies only in a mathematical method, business method or algorithm, 
the claims are to be denied. However, if the contribution lies in the field of computer 
programmes, the following tests should be applied for CRIs: 
1. If the claims are in conjunction with novel hardware, the examiner should proceed to 
other steps to determine the patentability of the invention; 
2. If the contribution lies solely in the computer programme, the claim should be denied; 
and 
3. If the contribution lies in both the computer programme as well as the hardware in 
question, the examiner should proceed to the other steps involved in assessing 
patentability. 
 
            Business methods continue to remain non-patentable under the 2016 Guidelines. 
While the 2016 Guidelines cleared the legal ambiguity related to software patenting in 
India, recent trend indicates that software patents (particularly business method patents) 
are routinely granted by Indian patent offices. As many as four business method patents 
have been granted in India in 2017. Facebook was granted a patent (Application No. 
830/CHENP/2009) in February 2017 on a method for generating dynamic relationship-
based content, personalized for members of the web-based social network.13 
 
               In the series of issuing guidelines the Indian Patent Office (IPO) has once again 
revisited the guidelines for examination of Computer Related Invention (CRI) and issued 
new guidelines on 30thJune 2017. Basically, the 2017 guidelines are based on the 2016 
Guidelines, the test which was proposed in the 2016 guidelines have done away with the 
latest one. The Revised guidelines do not expressly lay down any specific tests, indicators 
or determinants on the patentability of CRIs. Additionally, illustrative examples on non-
patentable and patentable claims have also been removed. Accordingly, it may be 
construed that the Patent Examiner should focus on the underlying substance of the 
invention and not the particular form in which it is claimed. 

IX.  Analyzing the Practice of IPO 

Regardless of the guidelines provided by the patent office, and in fact, since much 
before the first guideline came in 2013, a lot of patents have been granted by the Indian 
Patent Office (IPO). The data provided by the IPO in its annual reports also narrates the 
same story. But as it has been cumulated under the head of computer and electronics, it is 
difficult to differentiate exactly how many patents were granted for CRIs or business 
methods. 

                                                           
13 Devika Agarwal, Software Patents; Prohibited under Indian law but granted in spirit http://www.firstpost.com/tech/news-
analysis/software-patents-prohibited-under-indian-law-but-granted-in-spirit-3702725.html(last updated 18/02/2018) as cited in 
Ajaysharma, Software Patentability: In Indian context, www.legalserviceindia.com visited on 22/ 7/ 2018 
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After adaptation of product patent, the number of applications being made in this 
subject matter was very high and the same was the case with the number of applications 
being granted patent protection. The year 2007-08 in itself witnessed about 28% rate of 
grant of patents, and the same was followed in the year 2008-09, with the rate being 27%. 

However, the year 2009-10 witnessed a sudden downfall in the rate of patents 
being granted for computer and electronics innovations by the IPO and it came down to 
almost half of the earlier years, i.e. 15%, which further unfortunately went to its lowest 
ever in the year 2010-11 with a grant rate of merely 9%, out of all the application files for 
these kind of inventions. The next two years witnessed a relatively higher, but on an 
average quite lower grant rate i.e. of 13% in 2011-12 and that of 11.5% in 2012-13.14 

A change in this trend can be witnessed since the time CRI guidelines were being 
introduced, which brought clarity and uniformity in the patent office for the purpose of 
patent protection. After the CRI Guidelines of 2013, there was a slight rise in the number 
of patents being granted protection and the rate went up to 15.64% for the year 2013-14. 
However, the same argument was strengthened when the grant rate of patents was 
witnessed to be increasing annually, and it being that of 19.84% in the year 2014-15. 
Another piece of data which needs to be analysed here is that even though the number of 
applications were lower in the year 2014-15 than its consecutive years, the number of 
applications that were granted protection increased enormously. This change established 
a change in practice in the IPO where the office has now become more reasonable in 
granting protection to new innovations in this field. 

With this data, it can be seen that the grant rate for the year 2015-16, 2016-7 was 
even much more, considering the fact that CRI Guideline 2015 had relaxed the provision 
for non-patentable subject matter related to software to a great extent. 

Further, in absence of any separate information being available in regard to 
computer programmes, the data published by IPO in its annual report in regard to the 
companies which have made maximum number of applications in the field of information 
and technology can be of some reference. The same for the years 2011-12 till 2016-17 
has been displayed herein below in Table 1. 

Table 1— Maximum number of applications for IT innovations 

Name of the Company 

Applications Filed 

2011-12 2012-13 2013-14 2014-15 2015-16 2016-
17 

Tata Consultancy Services 
Limited N/A 162 169 147 

213 159 

Samsung R&D Institute 
India- Bangalore Pvt. Ltd. N/A N/A 84 233 

229 N/A 

Infosys 156 81 83 N/A 
N/A N/A 

                                                           
14

 Abhijeet Kumar, IP Protection to Software: Conflict between Indian Provision and Practice, Vol. 22, 
Journal of Intellectual Property Rights, September 2017, p – 252. 
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Samsung India Software 
Operations Pvt. Ltd. 88 135 66 N/A 

N/A N/A 

WIPRO Ltd. N/A N/A 59 117 149 190 

Indian Institute of 
Technology (Collectively) N/A N/A 59 50 

60 43 

Tejas Networks Limited 40 40 N/A N/A N/A N/A 

HCL Technologies Limited 22 36 N/A N/A 49 35 

Ineda Systems P. Ltd. 21 N/A N/A N/A 
N/A N/A 

Hindustan Aeronautics Ltd. N/A N/A N/A 57 
N/A N/A 

Huawei Technologies India 
Pvt. Ltd. N/A N/A N/A N/A N/A 

29 

 

The data shown above is the clear evidence of the fact of the amount of investment that is 
being made into R&D of software industry by the giants of the industry in order to be 
ahead in the market. 

What has to be understood about this data is that it shows the list of top innovators over 
the years. Therefore the usage of term ‘N/A’ in the data should not be construed as if the 
corporation has not made any application in the respective year, but it simply signifies 
that the corporation was not able to make it to the top innovator list published by the IPO 
in its annual report. 

However, regardless of everything, TCS has shown immense success in this filling 
marathon, it has successfully made its presence in the top list with a total of 850 
applications in the last six years. Another company which has shown tremendous effort in 
the field of IT innovation is Samsung through both of its subsidiaries, has managed to be 
in the top list with a total of 835 applications during this period. 

Considering the inherent interlinking between the IT sector and computer programmes it 
is not difficult to conclude that much of the innovations that came into being so far are 
that of software or CRIs and the companies which are investing in R&D for such 
innovations are determined to obtain a patent protection over such innovations. 

Thus, even though the law in regard to computer programmes has been very clearly 
restricted since the inception of Section 3(k), the practice shows a very grey side of the 
application, where the grant of protection to CRIs, even before the guidelines came, 
cannot be ignored. 

X. Case laws on software patents 

There have been several cases in India regarding the software patent cases, and the issues 
relating to the patents have been discussed in the same. Some of the most important case 
laws are as under: 
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Electronic Navigation Research Institute Vs. Controller General of Patents15: 

This case was in relation with the patent application number 3624/DELNP/2005 for the 
invention titled "A CHAOS THEORETICAL EXPONENT VALUE CALCULATION 
SYSTEM" in which the application was denied by the patent office on the ground that the 
proposed system fell under the category of mathematical formulae even if it resulted in 
technical effects. The invention claimed a mathematical method to determine and 
evaluate the time signals. 

Yahoo v Controller of Patents & Rediffcom India Limited16: 

In this case, section 3(k) was discussed in great detail, and the patent application was 
rejected owing to a business model being embodied via technology. It was implied that 
the business model disguised as technological innovations would not meet the criteria for 
the patents being granted in India. 

In the case of Yahoo, the patent claims included features of a software tool targeting 
search terms relevant to Yahoo's business. Accordingly, the IPAB concluded that the 
technical advance proposed by Yahoo was simply a method of doing business, even if it 
was a technically smarter way of doing business and, therefore, cannot be patented in 
accordance with provisions of Section 3(k) of the patents act. 

Accenture global service GMBH vs. the assistant controller of Patents & Designs17: 

This case relates to Indian patent application number 1398/DELNP/2003, which is now a 
granted patent as patent number 256171.This patent application was initially refused for 
patent registration by patent office under the provisions of Section 3(k) of the Indian 
patents act. 

However, the patent applicant appealed before the IPAB, and as per the Controller's 
decision, it was held that the instant invention as claimed is not software per se but, a 
system is claimed which is having the improvement in web services and software. 
Accordingly, it was held that the invention since not falling into the category of section 
3(K), viz software per se, corresponding objection was waived and the patent was 
granted. 

Enercon India Limited v. Aloys Wobben, Germany18: 

In this particular case, an invention was presented which had the automated steps for 
controlling the wind turbine which depended on the external conditions by the use of 
computer system. The board decided that it was not merely a computer software per se or 

                                                           
15 IPAB, OA/26/2009/PT/DEL, 5th July, 2013 
16 IPAB, OA/22/2010/PT/CH, 8th December 2011 
17 IPAB, OA/22/2009/PT/DEL, 28th December, 2012 
18

 Appellate Board DELHI BENCH 12 June 2013 ORA/08/2009/PT/CH 
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a set of rules or procedure like algorithms and thus its patentability cannot be objected 
to.19 The patent application was granted. 

XI. Conclusion 

India's IT sector aggregate revenues of US$ 160 billion in 2017. It shows the 
investment and R&D in the IT sector. Software developer invests its time and money in 
developing a software. Only because the software is a code, doesn't mean it should not be 
patented as today's era is that of the internet which is again based on the code. To save 
the technological innovations and promote it, it is imperative that even the codes should 
be patented. Even though India was the first nation to provide statutory protection to the 
software, it has lagged behind in the area of software patenting. Patent protection is a 
proven means of supporting innovation, improving living standards and boosting 
employment. As the Indian economy becomes ever more digitized, with software 
increasingly forming the basis of innovation and business competition India cannot afford 
to exclude software from patentability. It has become the need of the hour to evolve our 
laws so that we may promote the technological advancements in the country. 

 

 

                                                           
19 M.P. Nos. 8/2010 and 59/2010 in ORA NO. 20/2009/PT/CH 

 


