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Transnational investments continue to be a crucial determinant of a nations’ economic 
and political vigour. Most countries prefer such investment policy measures that are 
aligned with the objectives of investment liberalisation, promotion and facilitation. 
The international law of foreign investments scrupulously safeguards the foreign 
investments vis-à-vis the rights of a foreign investor under the bilateral investment 
treaties. The substantive and procedural protections afforded under such treaties allow 
foreign investors the right to engage a host nation for violations of the bilateral 
investment treaty obligations in investment treaty arbitration. The byzantine 
challenges stemming from the diversities in the provisions of such treaties have 
rendered the host nation maladroit of maintaining congruity between the crucial 
substantive and procedural rights protecting the foreign investments and the flexible 
determination of sovereign regulatory autonomy inherent in a host nation, thereby 
failing to strike equipoise between the investor-state dyad.  

This paper explores the dichotomous dynamics of an investor-state relation in the 
light of the investment dispute settlement mechanism provided under a bilateral 
investment treaty. In so exploring, the paper analyses the recent case of Devas BIT 
arbitration which primarily highlights the susceptibility of a host nation which has 
wilfully yielded to the austerity of investment treaty arbitration thus axing the ease of 
exerting sovereign regulatory autonomy vested in the host nation. This paper argues 
that there exists a profound dichotomous inequity in the investor-state relations 
arising out of its failure to reconcile investment protection provisions with the 
sovereign right to regulate of a host nation under the current bilateral investment 
treaty paradigm thus urging the need to re-visit the current legal framework of 
investor-state dispute settlement provisions which remains focally responsible for 
such incongruities bearing substantial fallouts.  
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I.  INTRODUCTION 
 
Transnational investments have always remained crucial determinant of a nations’ 
economic and political vigour globally, the reason for which is that it contributes to a 
nation’s overall development. In other words, it benefits a host nation in developing a 
sound economic structure, increasing and diversifying manufacturing, offering novel 
and more developed services, creating employment, and bringing innovative 
technology, amongst other benefits. Alternatively, such host nations endeavor to 
encourage well-established domestic companies to expand their business into other 
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markets because national companies abroad bring long-term capital gains, help build 
economic and political ties with other nations, and ensure access to natural resources 
that the home country lacks.1 Therefore, concluding International Investment 
Agreements (“IIAs”) with relevant partners is one of the regulatory policy tools that 
work toward fostering foreign expansion of national companies.2 

In the recent past, most countries preferred such investment policy measures that were 
aligned with the objectives of investment liberalization, promotion and facilitation.3 
The law governing transnational investments is represented by an existing fragmented 
patchwork of IIAs4 which can be found either in the form of bilateral, regional or 
multilateral trade agreements with provisions related to investment protection and 
promotion or in the form of Bilateral Investment Treaties (“BITs”) or treaties with 
investment provisions (“TIPs”).5 

By the end-May 2016, the macrocosm of such IIAs consists of an assortment of 3,313 
investment treaties - 2953 BITs and 360 TIPs including mega-regional treaties such as 
the Transatlantic Trade and Investment Partnership (“TTIP”) and the Regional 
Comprehensive Economic Partnership (“RCEP”).6 

A BIT is a treaty signed bilaterally between two countries to protect investments 
made by investors of both countries; the main purpose of which is to safeguard 
investments made in the territory of the host nation by affording substantive 
investment rights to the foreign investors.7 These rights include guarantees of 
appropriate compensation against direct or indirect expropriation, undertakings to 
abstain from unreasonable or discriminatory measures, guarantees of national 
treatment of  the investment, promises of fair and equitable treatment, commitments 
that investments will receive full protection and security, undertakings that a 
sovereign will honour its obligations, and assurances that investments will receive 
treatment no less favourable than that accorded to own investors or to any third States 
and their investment, i.e. Most Favoured Nation (“MFN”) treatment.  

On the other, a controversial yet popular feature of BITs is the provision of procedural 
rights in the nature of entitlement to submit investment-related disputes to arbitration 
which provides the investors with a relatively fair, convenient and transparent forum 
to enforce their substantive rights against the host nation which violates the 
investment treaty obligations. While many BITs offer investors a certain choice as to 
which arbitration regime to use, most BITs permit inter alia arbitration before the 
World Bank’s International Centre for the Settlement of Investment Disputes 
(“ICSID”). 8 

This massive expansion of the network of IIAs, more specifically BITs, has led up to 
an increasingly complex landscape for such transnational investment flows across the 
international borders. The byzantine challenges stemming from the diversities found 
in the provisions of BITs rendered the host nations maladroitly incapable to maintain 
congruity between the crucial substantive rights protecting the foreign investments 
and the procedural rights paving way for an Investment Treaty Arbitration (ITA) 
embodied in the BITs, thereby failing to strike an equipoise between the sovereign 
regulatory autonomy and foreign investment protection objectives.  

This has raised questions, largely irresolvable in nature, relating to the “co-habitation” 
of the various types of investor-to-State and State-to-State dispute settlement 
procedures provided for in BITs.9 With the increasing number of BITs, the cases 
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constituting investment claims between the host nations and foreign investors has also 
been on a rising trend.10 In the recent years, ITA has come under the derisive 
speculation for failing to balance the rights of foreign investors of investment 
protection with host countries' right to regulate in public interests.11 Therefore, the 
evolving landscape of International Investment Law and Investor-State Dispute 
Settlement (“ISDS”) framework presents us an unresolved dichotomy between the 
two competing interests reflecting a need for reformatory equipoise between the 
duos.12 

Taking the recent case of Devas BIT Arbitration13 as the point of departure, this 
article argues that adopting BITs with an ISDS mechanism entails high impact risks 
with considerable costs for a host nation which is particularly true of a developing 
country (as a wide variety of investment disputes engaged the developing countries as 
respondents). The author explains (applying the concept of bounded rationality 
framework14) the popular acceptance of BITs with pronounced ISDS provisions by 
host nations (largely developing economies) despite the existing incongruities that 
largely inform the competing investor-state relations under the BITs paradigm. 
Therefore, in this article, the author, by way of analysing the Devas BIT arbitration 
against India highlights the dichotomous inequity in the investor-state relations arising 
out of its failure to reconcile investment protection with its right to regulate under the 
current BITs paradigm. 

II.  INVESTMENT PROTECTION VERSUS REGULATORY AUTONOMY – 
AN UNRESOLVED DICHOTOMY  
 

The question as to the favourable treatment of investors was always a crucial 
determinant for attracting foreign investment by the countries in need of private 
international capital even before the universe of international investment treaties came 
into existence. M de Vattel15, as early as 1758, cautioning those countries seeking 
foreign capital from other nations stated that a wise and prudent nation should 
carefully examine and maturely consider a treaty of commerce before concluding it, 
given the binding character of the agreement and should be cautious enough not to 
bind itself to anything that is contrary to its sovereign duties. The great accumulation 
of capital in the rich developed countries of the world has invariably led to a great 
increase of international investment across the world which in turn led to 
circumstances where the foreign investors were justly or unjustly dissatisfied with the 
treatment they received in the foreign countries.16 These statements aptly describe the 
state-of-the-art in the international investment law regime today.  

The twin issues of “co-habiting” foreign investor’s right to protection with the host 
nation’s sovereign regulatory autonomy have not evaporated in the intervening era; 
rather the issues have been emboldened by the presence of the multi-faceted and 
multi-layered network of BITs with formidable ISDS provisions.17 While the BITs 
primarily safeguard the interests of foreign investors, they do not clarify the extent of 
interrelationship between the interests of the foreign investor vis-à-vis the host nation. 
This has raised unresolvable contentions between the duo, being exacerbated by the 
fragmented nature of international investment law being governed by an array of 
thousands of IIAs, thus bringing down scathing criticisms upon the legitimacy of the 
legal edifice of the investment treaties and dispute resolution mechanisms. Thus, the 
international investment law regime exhibits a new generation of international legal 
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institutions that promise to threaten or arrogate significant regulatory authority or 
capability.18 

The central issue ahead of us is the task of achieving reformatory equipoise between 
the objectives of an investment treaty, being the protection and promotion of foreign 
investments and furtherance of the development efforts of a host nation by protecting 
its sovereign right to regulate.19 In other words, the concern is how to ensure ‘through 
the process of treaty making and treaty administration’ that foreign investments be 
beneficial for the recipient host nations, especially developing countries, and indeed 
does not fetter their development initiatives in the interests of the larger community.20 
An impeccable disquiet is seen to emerge amongst the developing host nations on the 
core purpose and utility of having an investment treaty signed with an inbuilt consent 
of the host nation to resign to ITA when found contravening the investment treaty 
obligations even if matters of utmost public importance are involved.  

This perceived threat to sovereignty regulation coupled with the legitimacy concerns 
graying the ITA as an effective system of investment dispute resolution is enough to 
question whether the entire BITs framework has proved to be beneficial to the parties 
involved. The pre and post scenarios which prevailed upon the introduction of ISDS 
mechanism in the BITs represent two contradictory worlds.21 A main reason for 
incorporating the ISDS provisions in the BITs was founded in the motivation to 
encourage and promote the flow of foreign capital to the developing host nations, 
strengthening partnership between the developed and developing countries to foster 
economic development. States therefore, created the ICSID and committed to other 
neutral arbitration fora in the investment treaties for resolving foreign investment 
disputes which were earlier subject to international diplomacy and potentially volatile 
domestic processes of dispute settlement.22 

A growing number of investment treaties signed between the capital exporting and 
capital importing countries included an elaborate description of ISDS mechanism 
aimed at gaining investor’s confidence by affording potent means of protection to 
their investments in the host nation.23 With the number of investment treaties 
expanding across the global frontiers to reach a figure beyond 3000, the investor-state 
disputes also increased fourfold before the ICSID and other arbitration institutions 
where billions of dollars were awarded against the respondent states, unreasonably 
constraining the regulatory sovereignty of the host nations. Potent opposition was 
found to develop against investment treaty arbitrations with allegations of profound 
legitimacy crisis whelming the system of dispute resolution. Many developing host 
nations, asserting that ITA is unfairly titled toward the foreign investors of partner 
country and acted with pro-investor sentiments, had withdrawn from the investment 
arbitration regimes while many others have embarked on negotiations to redefine and 
reinstate other effective mechanisms of investment dispute resolution to guard against 
the conflicting interests between foreign investors and host nations.24 

A reason for this trend developing countries to withdraw from the framework 
investment treaties and reconsidering negotiations of the investment treaties is not 
only due to the deluge of arbitration cases impairing sovereign regulation with the 
awards spanning billions of dollars against these countries, but also because the 
experiences of the past three decades have shown that the expected benefits from the 
investment treaties and the investor state dispute resolution mechanism did not 
materialise. The developing countries’ denunciation of the ICSID, or the abolition of 



Online International Interdisciplinary Research Journal, {Bi-Monthly}, ISSN 2249-9598, Volume-08, Jan 2018 Special Issue (03) 
 

 
w w w . o i i r j . o r g                      I S S N  2 2 4 9 - 9 5 9 8 

 
Page 58 

the investor state dispute resolution mechanism provisions in investment treaties, is 
premised around the realisation that the proposition offered for signing a highly 
protective investment treaty, or consenting to ICSID jurisdiction with the expectation 
of high flow of investment from the investor-State to the host countries, was a flawed 
one.25 

However, despite the rising legitimacy critiques and backlash leveled against 
investment treaty arbitration and calls burgeoning for reform measures being 
discussed at a global level, atypically, this system of dispute resolution is yet being 
adhered to as a measure of affording protection to foreign investors against 
infringement of their rights in the host country. Many countries still continue to be a 
part of the IIA programme sacrificing their sovereignty in regulation and decision 
making for the public at large.26 L.S. Poulsen explained the reason using the bounded 
rational learning framework why developing countries enter into investment treaties 
with an automatic consent to submit to arbitration which can expose them to not only 
the risk of costly litigation but also to impairing sovereign policy decisions in larger 
public interests.27 The BIT-regime proved to be an excellent case study for bounded 
rational learning framework according to which developing countries have often 
ignored the risks attached to BITs while signing such treaties until they themselves 
became subject to the investment arbitration. This framework not only helps in 
explaining how governments respond to an increasing rise in investment treaty 
arbitrations but also what they learn from the impact of such economic policies. 
Poulsen maintains that under bounded rationality, the policy makers of the contracting 
governments are often viewed as goal-oriented which is biased by cognitive shortcuts 
consistently found in experimental studies on human judgments and decision-making. 
The decision of the policymakers to enter into BITs has not been a one-off event for 
the individual country, but rather a sequential, or evolutionary, process taking place 
over decades. The time pressure has been minimal, and if not satisfied with their 
initial decision, states did not have to continue since they weren’t coerced into joining 
the BIT-movement.28 

Despite the given considerations, the countries enter into such treaties without 
carefully considering the information revealed about the high impact but low 
probability risks of BITs and only appreciate the same when they become a subject of 
investment treaty arbitrations. The case of India adopting the new Model BIT in 2015 
replacing the 2003 text of the Model BIT with provisions safeguarding the 
government against the possible investment arbitrations aptly illustrates that the 
Government of India did not consider revisiting the BITs practice until 2011 when 
India lost to an Australian mining company, White Industries in an investment 
arbitration on charges of denial of MFN provisions to its Australian investors.29 

Rightly because, the main motivation for concluding an IIA with an ISDS clause 
arose primarily from the necessity to guard the investments of the foreign investments 
from indecorous government confiscation and requisition of investor’s assets and 
approach a neutral body for adjudication of disputes arising from such conducts of the 
government. Such a treaty is designed to protect the investors from the arbitrary 
decisions making of the interfering with the foreign investor’s property in the territory 
of an investment treaty largely reflects both of the characteristics of sword and a 
shield in the armory of a foreign investor. Thus, the legend of the dichotomy in 
investor-state relations under the BITs continues unresolved.  
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III.  DEVAS BIT DISUTE – INDIA AT THE TIP OF INVESTOR’S S PEAR 
 
As early as end-July 2016, an arbitration tribunal under the Permanent Court of 
Arbitration (PCA) at The Hague found the Government of India’s actions in annulling 
a contract between Devas and Antrix Corporation Ltd thereby denying Devas the 
commercial use of S-band spectrum constituted an expropriation of the investments 
made by the Mauritian investors in Devas under the Indo-Mauritian BIT. The PCA 
also found India violating its treaty commitments to accord Fair and Equitable (FET) 
treatment to Devas’ foreign investors and therefore reportedly ordered it to pay 
damages to the tune of $1 billion to the investor claimants.30 Additionally, in 2015, 
Antrix Corporation, a commercial wing of the Indian Space Research Organisation 
(ISRO) was found guilty of annulling the Antrix-Devas contract entered in 2005 for 
the long-term lease of two ISRO satellites operating in the S-band to Devas where the 
deal was for 70 MHz of S-Band frequency to be used to provide multimedia services 
by leasing most of the transponders on the GSAT-6 and GSAT-6A satellites for 12 
years. The International Chamber of Commerce (ICC) tribunal ruled that the Antrix's 
annulation of the Devas-Antrix contract was unlawful and awarded Devas damages 
and pre-award interest of approximately $672 million, plus post-award annual interest 
accruing at 18 per cent until the award is paid in full.31 
 
The Devas BIT dispute arose due to India annulling a contract signed in 2005 between 
ISRO’s Antrix with Devas Multimedia, a Bangalore based firm. As per this contract, 
Antrix was supposed to provide 70 MHz of S-band satellite spectrum to Devas for 
providing multimedia services. However, in 2011, the UPA government hurriedly 
cancelled the contract after a leaked CAG report pointed to a number of irregularities 
in the deal. The reason offered for cancellation was that India needed the S-band 
spectrum for national purposes and having regard to the needs of the country’s 
strategic requirements; the government will not be able to provide orbit slot in S band 
to Antrix for commercial activities.32 The foreign investments made into the S band 
project by the Mauritian investors were largely impacted by the decision of the 
government which led to the violation of the investment treaty obligations under the 
Indo-Mauritian BIT.  

The Devas BIT dispute was initiated against India in 2013 at the PCA tribunal. The 
Government of India thereafter undertook revisiting the 2003 Model BIT text seeking 
to align its investment policy objectives with sovereign imperatives. However, the 
present BIT dispute offers an opportunity to critically analyse the existing investment 
treaty practice of India. The 2015 Model BIT was adopted in the wake of foreign 
investors hauling the government to the threshold of investment arbitrations for 
contravention of international treaty obligations under the various BITs. The current 
BITs approach is heavily sided with the government to safeguard itself from possible 
future investment arbitrations as the 2015 Model BIT narrows down the scope of 
substantive standards of investor protection. The crafters of the Model text was 
oblivious of relevant information of high impact risks that BITs entail per the notions 
of bounded rationality and was seemingly a disproportionate reaction to investment 
treaty claims it was faced with. The outcome of the BITS review was expected to 
bring about a change in India’s BIT practice from investor-friendly treaties to BITs 
that reconcile investment protection with host state’s right to regulate. However, a 
misdiagnosis of the reasons for BIT claims led to the adoption of the 2015 model BIT 
that represents the other extreme: a protectionist template meant to immunise India 
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from BIT claims.33 One should also consider that India is one of the fastest growing 
capital exporting countries making significant foreign investments in its treaty partner 
countries. Having such closely guarded investment liberalisation policies, Indian 
investment in these countries will suffer from inadequate protection of the 
investments. There is an imperative need to strike equipoise of interests of the nation 
vis-à-vis the foreign investments of both the treaty partners. In the arena of 
international investment treaty practices, we look into the language of the text laying 
down the rights and obligations of the foreign investor and host nations employed in 
such treaties. By adopting restrictive dimensions while defining the rights of the 
foreign investors of both contracting states and enlarging the contours of the exclusion 
clauses to safeguard government decisions from treaty contravention cannot be looked 
upon as a welcome step in the director of resolving the persisting dichotomy in the 
investor-state relations under the BITs paradigm. Given India’s recent approach to 
BITs, the Devas BIT ruling will only harden the Indian urge to follow a more 
protectionist and inward-looking BIT strategy.34 

IV.  CONCLUSION 
The evolving landscape of international investment law and investment dispute 
settlement regime presents us with the unresolved dichotomy reflecting a need for an 
act of reconciliation and equipoise. The international investment agreements are 
increasingly seen to pose serious threats to the democracy and the rule of law, to 
public interests in social, environmental, health and consumer safety issues, and to the 
sovereign rights and duties of states to govern. In an effort to promote and encourage 
the flow of foreign capital into the territory, the states are compelled to make such 
simultaneous moves that magnet in purely opposite direction. While, on one hand, the 
states, in need of foreign capital, are liberalising the domestic investment regimes to 
integrate with the international standards of investment promotion and protection to 
attract foreign investments; on the other hand, they are faced with challenges to align 
the sovereign right to regulate such investments to protect essential public interests. 
This brings the controversial interface between foreign investment protection and 
sovereign regulatory autonomy at the heart of the developments taking place around 
the international investment law regime. The sovereign regulatory actions of the host 
nations taken in larger public interests come in direct conflict with the standards of 
investment protection embodied in the investment treaties, raising trepidations among 
the host nations who are always at the tip of the investor’s spear. 

Looking at the need to reform our treaty practices from the eye of a foreign investor, 
the purpose which an IIA (or a BIT) serves is to protect the property of a foreign 
investor from arbitrary, unreasonable and expropriatory actions/decisions of a host 
nation which directly or indirectly intervenes with the investments of the investors. In 
the present case of Devas BIT Arbitration, the reasons accorded by the government in 
annulling the Antrix-Devas S-Band Spectrum agreement could not satisfy the 
parameters of establishing “essential security” clause employed as safeguard 
provision under the Indian BITs. The Government in the year 2011 was charged with 
several other counts of corruption charges, the Antrix-Devas Deal being one of them. 
In order to avert another corruption charge, the Government, based on reasons which 
were highly inconsistent with its investment treaty obligations, annulled the contract 
after 6 years which left the investments made by Devas Multimedia and its foreign 
investors asphyxiated. The Government while deciding upon the fate of the deal has 
not factored in the consequences that could follow upon violating the internationally 
guaranteed rights of investment protection afforded to the foreign investors. One 
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could say that the network of highly fragmented BITs do work in such situations to 
counter the capricious government actions. Hence, this approach leads the host nation 
to the scaffolds of political and economic distress under the investment treaty 
arbitration. To conclude, one can assume that with the current BIT framework 
adopted by India – which has narrowed down the scope of internationally accepted 
standards of protection to the foreign investors and has enlarged the scope of list of 
exclusions to protect the sovereign autonomy of actions, decisions and enactments, 
leaving room for arbitrariness and unpredictability, such treaty practice will not yield 
productive outcomes in the long run, thus leaving the dichotomy of investor-state 
relations under the BITs regime unresolved and unattained.  
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