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Abstract
The Protection of Copyright is given for a work which has originality, i.e. there
should be an author of the work and certain amount of creativity should be involved.
The author is the real creator of the work and hence he is the one who has the first
right over the copyright. Even Indian law establishes that the first owner of the
copyright is the author. The definition of the term “ownership” is inclusive where it
can even include an assignee and a legal entity, irrespective of it being defined under
law. Whereas in the Bern Convention, there is no specific definition of the term
“Author”, instead it implies that it is not necessary that the person who creates the
work should always be the owner. However, the term “Author” is defined under the
Indian Copyright Act with respect to different works but it has a lot of ambiguities.
This area of law becomes really complicated in the context of improving technologies
in the area of recording and broadcasting, especially when the work is done in the
course of employment of the author. When new technologies emerge, different modes
of communication simultaneously arise and the exploitation of the copyright by way
of assignment& licensing will add economic benefits to the copyright owner and the
provisions of assignment and licensing becomes crucial. By way of amendments the
Indian Copyright Act has taken care of such provisions, but still leaves lacunae& the
role of the judiciary becomes crucial in interpreting such provisions for effectively
protecting the rights of the authors.
The attempt through this paper is to analyze the provisions relating to the ownership
and assignment of copyrights regarding a Cinematograph Film, and in the context of
changing modes of communication technologies, how it tackled the problems that
emerged in ownership, assignment and license of copyrights, the adequacy of these
provisions in effectively protecting the rights of the author and performer & tries to
balance the rights of the owner of copyright vis-à-vis public interest and also the role
of the judiciary in effectively protecting their rights.
The hypothesis of this paper is that having certain changes in law through amendment
(Copyright Amendment Act, 2012) will not lead to anything unless implementation is
improved through mechanisms and for the same the Judiciary will have to play an
important role.
KEYWORDS-Copyright Law, Copyright Amendment 2012, Cinematographic film,
Assignment and licensing of copyright
Introduction
The Protection of Copyright is given for a work which has originality, i.e. there
should be an author of the work and certain amount of creativity should be involved.
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The author is the real creator of the work and hence he is the one who has the first
right over the copyright. Even Indian law establishes that first owner of the copyright
is the author. The definition of the term “ownership” is inclusive where it can even
include assignee and a legal entity, irrespective of it being defined under law.
Whereas in Bern Convention there is no specific definition of the term “Author”,
instead it implies that it is not necessary that the person who creates the work should
always be the owner. However, the term “Author” is defined under Indian Copyright
Act with respect to different works but it has lot of ambiguities.1
This area of law becomes really complicated in the context of improving technologies
in the area of recording and broadcasting, especially when the work is done in the
course of employment of the author. When new technologies emerge, different mode
of communication simultaneously arise and the exploitation of the copyright by way
of assignment& licensing will add economic benefits to the copyright owner and the
provisions of assignment and licensing becomes crucial. By amendments Indian
Copyright Act has taken care of such provisions, but still leaving lacunae& the role of
judiciary becomes crucial in interpreting such provisions for effectively protecting the
rights of the authors.2
The attempt through this paper is to analyze the provisions relating to the ownership
and assignment of copyright regarding a Cinematograph Film and in the context of
changing mode of communication technologies how it tackled the problems emerged
in ownership, assignment and license of copyright, the adequacy of these provisions
in effectively protecting the rights of the author and performer & tries to balance the
rights of the owner of copyright vis-à-vis public interest and also the role of judiciary
in effectively protecting their rights.
The hypothesis of this paper is that having certain changes in law through amendment
(Copyright Amendment Act, 2012) will not lead to anything unless implementation is
improved through mechanisms and for the same Judiciary will have to play an
important role.
Overview
Assignment of copyright and copyright license is two forms of contract involved in
the exploitation of copyright work by a third party. A license is an authorization of an
act without which authorization would be an infringement. Licensing usually involves
licensing of some of the rights and not the whole. Licenses can be exclusive or nonexclusive. An assignment involves the disposal of the copyright.3 The author
(assigner) assigns the copyright to another person (assignee) or transfer of ownership
of the copyright. In the case of license only specified interest in Intellectual Property
(hereafter “IP”) is transferred not the ownership is transferred to the licensee. A
license normally does not confer any right to licensee against licensor or third party
but exclusive licensee has substantial rights against the licensor, including the right to
sue the licensor. And by S.30 if the licensee in the case of future work dies before the
1
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IshitaChatterjee, COPYRIGHT LAW, 144 (1stedn., 2011).
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work comes in to existence his legal representatives shall be entitled to such works, in
the absence of any provision to the contrary.4
Unless he joins the owner of copyrights as a party to the infringement action, he
cannot take an action for infringement against third party but a purchaser in good faith
and for value of the proprietors interest without notice of previous licensee is
unaffected by it. The licensee can however, sue the assignor for damages for breach of
contract if the latter does not protect his interest. A licensee has a right to make
alterations except in so far as his license expressly or impliedly restricts the right. A
failure to pay royalties enables the licensor to revoke the license. But in the case of
assignment it is not possible. But if there is any harsh terms which affect the author
can lead to revocation if a complaint is made to the copyright Board. Both assignee
and assignor will be treated as owners of the copyright once the rights are assigned
with respect to their own separate rights which are assigned and which are kept by
assignor with himself.5
The term “assignee” includes legal representatives of the assignee with respect to
assignment of copyright in future work in case assignee dies before the completion of
the work. The owner of the copyright has the power to assign his entire rights or
assign only some of the rights. In case the rights are split up there is only partial
assignment. Assignee will be the owner of the copyright as regard rights so assigned,
the owner will be the owner of the copyright of remaining rights. The assignment
could be for whole duration of the copyright or for a short duration.6
Mode of assignment
No assignment of the copyright in any work shall be valid unless it is in writing
signed by the assignor or by his duly authorized agent. It shall identify such work;
specify the rights assigned, duration, territorial extent of such assignment, amount of
royalty payable to the author. If the period is not stated it shall be deemed to be five
years and territorial extend shall be presumed to extend within India. If the assignee
does not exercise such rights within one year from the date of such assignment it shall
be deemed to have lapsed unless otherwise specified in the assignment.7
Assignment of Future Rights
The copyright in any work can be transferred either wholly or partially or with certain
limitations by the owner of the copyright in any existing work or the owner of
copyright in any future work.8 Whereas if it’s the issue of assignment of copyright in
a work which has yet to come into existence then it can be effective only when the
4

Jayadevan S. Nair, Who is the author from among them all? - Film authorship in India, 28(01-04)
COCHIN UNIVERSITY LAW REVIEW 119, 196 (2004).
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Mira T. SundaraRajan, COPYRIGHT AND CREATIVE FREEDOM: A STUDY OF POST-SOCIALIST LAW REFORM,
48 (2006).
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Shemaroo Entertainment Ltd v. Amrit Sharma and Ors., FAO (OS) No.292/2012, Delhi High Court
(2012).
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Vinay Ganesh Sitapati, Conferring moral rights on Actors: Copyright act and ManishaKoirala case,
38(14) ECONOMIC AND POLITICAL REVIEW 1359, 1361 (2003).
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Court (2012).
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work comes into existence. When new rights are granted by the legislature on
existing works due to the technological development, problem arises as to the
ownership of the new rights, whether the assignor who assigned already all the
existing rights on the work or the assignee is the owner of the future rights.9
Assignment and Licensing of Rights of a Cinematograph Film
Generally, “the first owner” of the copyright is the “author” of the work with respect
to his creation.10 However, there are certain circumstances in the Copyright Act where
it is said otherwise.11 In 2012 Amendment Act, the definition of the author especially
of the producer of the cinematograph film was kept unchanged.12
This is in stark contrast to the contractual practice in India as per which the writer or
the lyricist of a work has no right to royalties which may accrue owing to the
subsequent use of a sound recording or a musical work with all profits being accepted
by the producers once a contract of assignment has been entered into.13 This practice
is based on the decision given in the landmark case of the Indian Performing Rights
Society Ltd v. Eastern India Motion Pictures Association (IPRS case)14. In the
aforementioned matter, the Copyright Board initially held that composers15 of lyrics
and music retained copyright in their musical works incorporated in sound tracks of
cinematograph films and could collect fees, royalties and charges in respect of those
films. An appeal was preferred to the High Court which set aside the decision of the
Board.
The Court, in its decision interpreted Section 17(b) and (c) in relation to Section 13(4)
of the Act to mean that the rights of a music composer or lyricist can be defeated by
the producer of a cinematographic film as a film producer becomes the first owner of
the copyright and no copyright subsists in the composer or lyricist, unless there is a
contract to the contrary. Once the author of a lyrical or musical work transfers his
rights in the work to a producer for the Cinematograph film then later he cannot claim
the infringement of his rights. Moreover, the owner of the cinematographic film,
namely, the producer cannot be wrongfully said to appropriate anything which
belongs to the composer of the lyric or musical work.16

9

Sindhura Chakravarty, Importance of Assignment Agreements under Intellectual Property Laws in
India, Vol. 14 JOURNAL OF INTELLECTUAL PROPERTY RIGHTS 513, 522 (2009).
10
Section 17 of Copyright Act, 1957.
11
Section 2 (uu) of the Copyright Act, 1957.
12
Pascal Kamina. FILM COPYRIGHT IN EUROPEAN UNION, 215 (2012).
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A typical clause in such a contract reads as follows:
“The lyricist hereby agrees that the lyrics shall create a work specially ordered by the producer
and consequently the lyricist expressly recognizes and accords that the producer shall be believed to be
the first author and owner of the lyrics for all kinds of purposes and the owner of all lyrics rights,
without subjecting it to any condition, restriction or limitation of any kind, and free and clear of all
titles to royalties or other considerations, except as specifically set forth herein. The lyricist
unconditionally and irrevocably gives away all rights in respect of the lyrics to which he is now or in
the future be titled to under the Copyright Act, 1957.”
14
Performing Rights Society Ltd v. Eastern India Motion Pictures Association, 1977 SCR (3) 206.
15
Section 2 (ffa) of the Copyright Act, 1957.
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Christopher M. Newman, An Exclusive License is not an Assignment: Disentangling Divisibility and
Transferability of Ownership in Copyright, 74(01) LOUISIANA LAW REVIEW 59, 115 (2013).
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The Calcutta High Court in case of Eastern Motion Pictures v. Performing Rights
Society17 decided that a producer of a cinematograph film will be considered as the
first owner of the work created by a composer of music or a lyricist, if there was
certain consideration or reward given by the producer to such creator. By
incorporating certain changes through clause (2) (d) of the 2012 Amendment Act,
economic interests of the creators of such works have been tried to be protected.
Other provisions to protect the economic interests of the author of the work are subsection (8), sub-sections (9)18 and (10)19 of Section 19.
These new provisions protect the economic rights of the authors of the work
irrespective of the fact whether they are paid consideration by the producer for
producing that work. The proviso inserted to sub-section (1) of Section 18 protects
those authors who are in vulnerable position so that they cannot assign or waive the
right to receive royalties for his creation in any form other than when it is
communicated to the public with a cinematograph film in a cinema hall.20
In addition, if the work of an author of literary or musical work is used for the sound
recording but is not included in the cinematograph film, then these authors of the
work are protected by provisions in the Copyright Act which prohibits them from
assigning or waiving their right to receive the royalty for their work (Section 34 and
35 of the Copyright Act, 1957).21
In India, the Copyright Act, 1957 protects an author of the copyright work by giving
them right of protection against all kinds of unauthorized infringement. These rights
extend to economic and moral rights of an author under copyright law. The rapid
change in the technology has undermined the economic rights of an author as there
are increasing incidents of piracy of the copyright work. It is becoming necessary that
the protection should not be only within certain jurisdiction but it should be extended
to foreign jurisdictions also.22
Copyright law not only protects the economic rights of an author but it extends to
even protecting the reputation and personality of an author against all kinds of
mutilations, modifications or distortions of their work. Judiciary has played an
important role in interpreting these rights so that the implementation can be proper in
its real sense. In spite of providing so many rights on the paper, there is a long way to
go to protect these authors against the unauthorized infringement of their work
available on the internet.23
Present Position after the 2012 Amendments: While the 2012 amendments to the
Act extended the rights of the performers and broadcasting organizations, the major
thrust of amendments was on eliminating unequal treatment meted out to lyricists and
music composers of copyrighted works incorporated in cinematograph film owing to
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Eastern Motion Pictures v. Performing Rights Society AIR 1978 Cal 477.
Section 19(9) of the Copyright Act, 1957.
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Section 19(10) of the Copyright Act, 1957.
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Sreenivasulu N. S., LAW RELATING TO INTELLECTUAL PROPERTY, 154 (2013).
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Id.
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Indian Performing Right Society v. Mr. Vishwanathan &Anr., CS (OS) No.2423/2007, Delhi High
Court (2012).
23
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the contractual practice in Indian entertainment industry.24 Under industry practice,
lyricists and music composers were assigning all rights in the work to the producer of
the film for a one time lump-sum payment.25 This entailed that lyricists and music
composers had no further right to any royalty accruing from their work even if the
work was being utilized in mediums other than the cinematograph film.26
As expected amendments have not gone down too well with the producers of the
cinematograph film and major music companies of the country who buy the music
rights of the film27, and a number of writ petitions28 challenging the constitutional
validity of the amendments have been filed before the Delhi High Court.29
Surprisingly a category of songwriters and composers (in whose favour amendments
are claimed to be), are also not very pleased with the amendments and have
challenged their constitutionality.30 These songwriters and composers belonging to a
regional language fraternity have challenged the second proviso to section 33(1)
which compulsorily requires them to transact licensing business through a copyright
society, on the ground that it restricts their right to license their work and forces them
to join a copyright society which in view of the limited popularity of that regional
language music harms their commercial interests as they would have no say in
determining the distribution scheme of the royalties collected by the Copyright
Society.31 While these writs are yet to be decided it has been widely reported that
producers of the cinematograph film are already devising ingenious ways to create
instruments preserving their broad interests.32 The Government had assured that it
would set up a permanent Copyright Board and also a Copyright Enforcement Agency
Council to ensure compliance with the provisions of the Amendment Act; some
concrete steps toward this goal are yet to be taken.33
Parliamentary Standing Committee on Copyright Amendment Bill, 2010: The
purpose behind providing the assignment of rights to copyright societies is also
flawed. The Parliamentary Standing Committee perceived that such a restriction on
assignment of rights would ensure that the administration of copyright societies was
not taken over by film producers and control of such societies was retained with the
authors (the Report, paragraph 10.3). However, unless there is greater participation of
the authors in the administration of the copyright societies so as to record a significant
increase in their collective bargaining power, the amendment shall be in vain with

24

T. R. Srinivasa Iyengar’s The Copyright Act, 1957, 178 (Dr. R. G. Chaturvedi et al, 10th edn., 2013).
Id.
26
Newman, supra note 16, at 110.
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Super Cassettes Industries v. Union of India, W.P. (C)-2316/2013).
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Venus Worldwide Entertainment Pvt. Ltd v. Union of India, W.P. (C)-2318/2013.
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(Bharat Anand v. Union of India, W.P. (C) – 2321/2013.
30
Devender Dev v. Union of India, W.P. (C)-2959/2013).
31
Dr. Navdeep Kour Sasan, Rights of the Author: Possible Extensions under Copyright Law in India,
02(02) INTERNATIONAL JOURNAL OF INNOVATION AND APPLIED STUDIES 104, 112 (2013).
32
Goldmines Telefilms Pvt. Ltd v. Reliance Big Entertainment, APPEAL (L) NO.458 OF 2014,
Bombay High Court (2014).
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producers continuing to strong-arm the terms and conditions of the licensing
agreement.34
As put forth in the Report,
“the system of institutionalized societies needs to be strengthened as
everybody may not be in a position to negotiate contracts with equity” (paragraph
9.20).
The absence of any collective bargaining power, unlike the presence of strong unions
in other nations, will have a substantial effect on the enforcement of royalty rights.35
This necessitates the formation of functional groups similar to the Writer’s Guild of
America which was extremely successful in securing substantial benefits for film,
television and radio writers following their strike in 2007-08. Moreover, the proposed
amendments are seemingly directed towards servicing the interests of the composers
and lyricists alone as the protection offered is only in relation to underlying works
other than in conjunction with the cinematographic film, thereby conveniently
ignoring the concerns of other contributors such as scriptwriters.36
Conclusion
There is little doubt that the 2010 Bill intended to implement extensive structural
changes in Indian copyright law, and that this intention remained in the 2012 Act.
However, the amendments contained in the 2012 Act are themselves at times unclear,
while at other times, it is the rationale underlying them which is unclear. And at
virtually all times, the likely effect of the amendments is open to debate.
If at all the copyright statute was to be used to regulate copyright contracts and inter
se relations in the film and music industry, such regulation should ideally have been
made in a manner which was not quite as susceptible to (mis)interpretation as appears
to be the case. Instead of creating (relatively) clear-cut provisions which would
benefit the authors of underlying works, the 2012 Act appears, in places, to create an
extremely confused and confusing situation which is most likely to benefit those who
focus on interpreting the law, and not those to whom the law would apply.
Furthermore, no effective remedy has been advanced to tackle the problems arising
out of the retrospective operation of the amendments and the copyrights already
assigned to producers. It is logistically difficult to alter all payments already made
based on existing agreements. There also exists ambiguity with respect to the
recipient of payments to be made by third parties such as music companies and
whether such payment is to be made directly to authors or will be taken care of by the
producers.
The fundamental problem with the Indian Copyright Law is not so much of it being
flawed but the fact that it is not always followed as such. That the 2012 Act is well34

Sholay Media And Entertainment v. Ajit Sippy And Others, CS(OS) No. 1691/2008, Delhi High Court
(2010).
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227th Report by the Department- Related Parliamentary Standing Committee on Human Resource
Development on the Copyright (Amendment) Bill, 2010, RajyaSabha Secretariat, New Delhi,
November 2010, available at: http://rajyasabha.nic.in (Last visited on 10th May, 2015).
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intentioned is not debatable. It covers a range of issues relating to the film and music
industry, and clearly intends to alleviate the condition of “non-powerful” individuals
working in the industry by strengthening their position. Whether it will achieve this
aim without the prior implementation of a deluge of litigation to interpret the
provisions of the 2012 Act is an open question.
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